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About This Prospectus

You should rely only on the information contained in this prospectus. We have not, and the underwriters have not,
authorized anyone to provide you with different information. We are not making offers to sell or seeking offers to buy these
securities in any jurisdiction where the offer or sale is not permitted. You should assume that the information contained in this
prospectus is accurate as of the date on the front of this prospectus only. Our business, financial condition, results of
operations and prospects may have changed since that date.
Until
, 2004, all dealers that buy, sell or trade the common stock may be required to deliver a prospectus,
regardless of whether they are participating in this offering. This is in addition to the dealers' obligation to deliver a prospectus
when acting as underwriters and with respect to their unsold allotments or subscriptions.

PROSPECTUS SUMMARY
This summary does not contain all of the information that you should consider before investing in our common stock. You should
read the entire prospectus carefully, including "Risk Factors" and the consolidated financial statements and accompanying notes,
before making an investment decision. References in this prospectus to our certificate of incorporation and bylaws refer to our
certificate of incorporation and bylaws that will be in effect upon completion of this offering, unless the context requires otherwise.
NuVasive, Inc.
Our Business
We are a medical device company focused on the design, development and marketing of products for the surgical treatment of spine
disorders. We offer creative spine technologies that address the $2 billion U.S. spine fusion market. Our current principal products include a
minimally invasive surgical platform that we call maximum access surgery, or MAS, and classic fusion products. All of our currently
marketed products have been cleared by the FDA. Our products have been used to date in over 15,000 spine surgeries, including over 10,000
spine fusions.
We believe our MAS platform provides a unique and comprehensive solution for safe and reproducible minimally disruptive surgical
treatment of spine disorders. The key components of our MAS platform, NeuroVision, MaXcess and specialized implants, provide a surgeon
with enhanced visibility and access to the spine for fusion. The foundation of our MAS platform consists of:

•

NeuroVision—a nerve avoidance system that uses proprietary software algorithms to allow surgeons to avoid critical nerves
during spine surgery. Our system functions by monitoring changes in electrical signals across muscle groups, which allows
surgeons to detect underlying nerve activity.

•

MaXcess —a minimally disruptive surgical system that we introduced in the fourth quarter of 2003. MaXcess employs a
unique split blade design to provide enhanced surgical access to the spine. MaXcess also uses instruments that approximate
those used in traditional open surgical procedures, which reduces surgeon training time and encourages broader adoption.

•

Specialized Implants —our implants are utilized for interbody disc height restoration for fusion, and stabilization of the
posterior part of the spine. Our implants are designed for insertion into the smallest possible space while maximizing surface
area contact for fusion.

Our MAS platform has broad application in spine surgery procedures. Our products enable an innovative surgical procedure in which
surgeons access the spine from the side of the body rather than from the front or back. We believe procedures utilizing our MAS platform
provide significant benefits, including reduced surgery times, reduced hospital stays, and less trauma and blood loss, resulting in faster
overall patient recovery times.
In addition to our MAS platform, we offer a portfolio of classic fusion products, including spine allografts and spine implants, such as
rods, plates and screws, that are necessary for a variety of spine surgery procedures. While NeuroVision and MaXcess are usually the first of
our products that a surgeon adopts, our classic fusion product offering expands the revenue opportunity available to us in each spine surgery
procedure.

Market Opportunity
The U.S. market for lumbar and cervical spine fusion, the core focus of our business, is anticipated to grow to over $2.8 billion by 2005.
We believe that the market for spine surgery procedures will continue to grow as a result of the following market influences:
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•

Increased use of implants.

•

Continued patient demand for minimally invasive alternatives.

•

Increased willingness of surgeons to adopt new technologies.

•

Favorable demographics.

Although we believe there is a strong and growing demand for minimally invasive spine surgery procedures, the rate of adoption of
traditional minimally invasive surgical procedures has been slow with respect to the spine. We believe that the principal factors contributing to
this slow adoption rate are surgeons' inability to directly access the spine and avoid critical nerves, and the difficulties associated with using
specialized or complex instrumentation required by most minimally invasive approaches to accomplish surgical goals.

Our MAS platform allows surgeons to perform a wide range of minimally disruptive procedures, while overcoming the shortcomings of
alternative minimally invasive surgical techniques. We believe our products improve clinical results, and have both the potential to expand
the number of minimally invasive procedures performed and become a standard of care in spine fusion surgery.

Our Strategy
Our goal is to become a leading provider of creative technologies that provide a comprehensive solution for the surgical treatment of
spine disorders. To achieve this objective, we are pursuing the following business strategies:

•

Establish our Integrated Surgical System as a Standard of Care. We believe that our MAS platform has the potential to
dramatically improve the clinical results of minimally invasive spine surgery. As spine surgeons continue to adopt our products
and recognize these benefits, we believe our MAS platform will become the standard of care for minimally invasive spine
surgery.

•

Expand Sales and Marketing Efforts. We currently sell our products through a network of over 35 independent sales agencies
with over 160 independent sales representatives that target approximately 4,000 surgeons that perform spine surgeries. We
intend to expand the number of agencies selling our products in order to increase the market penetration of our products.

•

Continue to Introduce New Creative Products. One of our core competencies is our ability to develop and commercialize
creative spine surgery products. For example, in 2003, we introduced seven new products and several product enhancements.
We have several additional products currently under development, including platform extensions for MAS, synthetic allograft
alternatives and, in the longer term, total disc and nucleus replacement implants.

•

Provide Tailored Solutions in Response to Surgeon Needs. Responding quickly to the needs of spine surgeons, which we
refer to as Absolute Responsiveness™, is central to our corporate culture, is critical to our success and differentiates us from
our competition. We solicit feedback from our surgeon customers and clinical advisors regarding the utility of, and potential
improvements to, our products. We utilize our state-of-the-art cadaver operating theater to provide clinical training and to validate
new ideas through prototype testing.

•

Selectively License or Acquire Complementary Spine Products and Technologies. In addition to building our company
though internal product development efforts, we intend to selectively license or acquire complementary products and
technologies.

Risks Affecting Us
Our business is subject to numerous risks as discussed more fully in the section entitled "Risk Factors" immediately following this
prospectus summary. If we are unable to convince spine surgeons
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that our products are an effective alternative to existing treatments of spine disorders, build our infrastructure, continue to obtain
reimbursement and obtain necessary regulatory approvals or clearances, we will be unable to achieve our business objectives. From
inception through December 31, 2003, we had an accumulated deficit of approximately $64.3 million. We expect to continue to incur
significant losses over the next several years, and we may never become profitable.

Corporate Information
Our business was incorporated in Delaware in July 1997. Our principal executive offices are located at 10065 Old Grove Road, San
Diego, California 92131, and our telephone number is (858) 271-7070. Our website is located at www.nuvasive.com. The information
contained in, or that can be accessed through, our website is not part of this prospectus. Unless the context requires otherwise, as used in
this prospectus the terms "NuVasive," "we," "us" and "our" refer to NuVasive, Inc., a Delaware corporation.

NuVasive®, XLIF®, NeuroVision®, Triad™, MAS™, MaXcess™, Absolute Responsiveness™, Creative Spine Technology®, INS-1®,
SEN®, Spine Evolution Nucleus®, Neurophysiologic Guidance™, InStim™ and Polar Guidance™ are trademarks of NuVasive, Inc. We
have trademark rights in these marks in the United States and have registrations issued and pending in the United States and other
countries. This prospectus also refers to brand names, trademarks, service marks, and trade names of other companies and organizations,
and these brand names, trademarks, service marks, and trade names are the property of their respective holders.
This prospectus contains market data and industry forecasts that were obtained from industry publications. These publications generally
state that the information contained therein has been obtained from sources believed to be reliable, but the accuracy and completeness of
such information is not guaranteed. While we believe that these market data and industry forecasts are reliable, we have not independently
verified, and make no representation as to the accuracy of, such information.
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The Offering
Common stock offered

shares

Common stock outstanding after this offering

shares

Use of proceeds

We expect to use a majority of the net proceeds from
this offering to expand our sales and marketing
activities, to fund research and development relating
to potential new products and to repay substantially
all of our outstanding debt obligations of
approximately $5.0 million. To a lesser extent, we
expect to use the net proceeds of this offering to
finance regulatory approval activities and for general
corporate purposes. We may also use a portion of the
net proceeds of this offering to acquire or invest in
complementary businesses, products, or
technologies, or to obtain the right to use such
complementary technologies.

Proposed Nasdaq National Market symbol

NUVA

The number of shares of our common stock to be outstanding immediately after this offering is based on 40,757,789 shares of
common stock outstanding as of December 31, 2003, and assumes the following:

•

the conversion of all our outstanding convertible preferred stock into 31,810,907 shares of common stock immediately prior to
the consummation of this offering;

•

the exercise of warrants to purchase 4,652,689 shares of common stock that, by their terms, terminate upon completion of
this offering;

•

the adoption of our restated certificate of incorporation and restated bylaws effective upon completion of this offering; and

•

no exercise of the underwriters' over-allotment option.

The number of shares of our common stock to be outstanding immediately after this offering excludes as of December 31, 2003:

•

280,842 shares of our common stock issuable upon the exercise of outstanding warrants at a weighted average exercise price

of $1.88 per share;

•

4,275,645 shares of our common stock issuable upon the exercise of outstanding options at a weighted average exercise price
of $0.27 per share; and

•

2,750,162 shares of our common stock reserved for future issuance under our 1998 Stock Option/Stock Issuance Plan.
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Summary Consolidated Financial Data

The following tables summarize our consolidated financial data for the periods presented. The summary consolidated financial data for
the years ended December 31, 2001, 2002 and 2003 are derived from our audited consolidated financial statements. You should read the
following financial information together with the information under "Selected Consolidated Financial Data," "Management's Discussion and
Analysis of Financial Condition and Results of Operations" and our consolidated financial statements and the notes to those consolidated
financial statements appearing elsewhere in this prospectus.
Years Ended December 31,
2002

2001

2003

(In thousands, except per share amounts)

Consolidated Statement of Operations Data:

Revenues:
MAS
Classic fusion

$

1,444
1,120

$

5,269
6,991

$

12,069
10,586

2,564
1,354

12,260
5,303

22,655
6,791

1,210

6,957

15,864

7,331
6,885
4,458
22

6,107
10,024
5,568
113

6,310
12,609
6,185
743

Total operating expenses

18,696

21,812

25,847

Loss from operations
Interest and other (expense), net

(17,486)
(416)

(14,855)
(255)

(9,983)
(144)

Net loss
Beneficial conversion of convertible debt

(17,902)
(320)

(15,110)

—

(10,127)
—

Total revenues
Cost of goods sold

Gross profit
Operating expenses:
Research and development
Selling and marketing
General and administrative
Stock based compensation

Net income attributable to common stockholders

$

(18,222) $

(15,110) $

(10,127)

Historical net loss per share:
Basic and diluted

$

(9.56) $

(5.28) $

(2.52)

1,907

Weighted average shares—basic and diluted

Pro forma net loss per share:
Basic and diluted

2,863

4,018

$

(0.30)

33,947

Weighted average shares—basic and diluted
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As of December 31, 2003

Pro Forma

Actual

As Adjusted(1)

(In thousands)

Consolidated Balance Sheet Data:
Cash, cash equivalents, and short-term investments
Working capital
Total assets
Long term obligations, less current portion
Total stockholders' equity
(1)

$

9,648
7,775
22,371
1,224
10,070

$

The pro forma as adjusted column in the consolidated balance sheet data gives effect to the foregoing and also gives effect to the sale
of
shares of common stock at an assumed initial public offering price of $
per share, the midpoint of the range on the
cover of this prospectus, after deducting estimated underwriting discounts and commissions, estimated offering expenses payable by
us and to the conversion of all outstanding shares of our preferred stock into 31,810,907 shares of our common stock upon
completion of this offering.
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RISK FACTORS
An investment in our common stock involves a high degree of risk. You should carefully consider the risks described below
together with all of the other information included in this prospectus before making an investment decision. If any of the following
risks actually occurs, our business, financial condition, results of operations and our future growth prospects would be materially and
adversely affected. Under these circumstances, the trading price of our common stock could decline, and you may lose all or part of
your investment.
Risks Related to Our Business and Industry
To be commercially successful, we must convince spine surgeons that our products are an attractive alternative to existing
surgical treatments of spine disorders.
We believe that spine surgeons will not widely adopt our products unless they determine, based on experience, clinical data and
published peer reviewed journal articles, that our products provide benefits or an attractive alternative to conventional modalities of treating
spine disorders. Surgeons may be slow to change their medical treatment practices for the following reasons, among others:
•

lack of experience with our products;

•

lack of evidence supporting additional patient benefits;

•

perceived liability risks generally associated with the use of new products and procedures;

•

availability of reimbursement within healthcare payment systems;

•

costs associated with the purchase of new products and equipment; and

•

the time that must be dedicated for training.

In addition, we believe that recommendations and support of our products by influential surgeons are essential for market acceptance
and adoption. If we do not receive support from such surgeons or from long-term data, surgeons and hospitals may not use our products. In
such circumstances, we may not achieve expected revenues and may never become profitable.

If we are unable to create an installed base of our NeuroVision system with spine surgeons, our ability to commercialize our
MaXcess system and complementary products will be negatively affected.
A key element of our business plan calls for us to create an installed base of our NeuroVision system with spine surgeons. Once our
NeuroVision system is in use and demanded by a large number of spine surgeons, we believe our MaXcess system and other
complementary products, all of which can be used in conjunction with NeuroVision, may provide a significant portion of future revenues. If
we are unable to convince a significant number of spine surgeons to accept and use our NeuroVision system, we may be deprived of an
opportunity to derive revenue from follow-on sales of our MaXcess system and complementary products. Even if we are successful in
creating an installed base of our NeuroVision system, we cannot be certain that surgeons will purchase our MaXcess system and
complementary products for use during surgery, thus depriving us of potential ongoing revenue. Further, we intend to place NeuroVision
with spine surgeons who commit to perform a minimum number of surgeries per month using our system. If the number of spine surgeries

actually performed is less than what we anticipate, our ability to generate revenues from the sale of our products will be negatively impacted.
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If spine surgeons are unable to obtain sufficient reimbursement for procedures performed with our products, it is unlikely that
our products will be widely used.
Successful sales of our products will depend on the availability of adequate reimbursement from third-party payors. Healthcare
providers, such as hospitals and surgeons that purchase medical devices for treatment of their patients, generally rely on third-party payors to
reimburse all or part of the costs and fees associated with the procedures performed with these devices. Both public and private insurance
reimbursement plans are central to new product acceptance. Spine surgeons are unlikely to use our products if they do not receive
reimbursement adequate to cover the cost of our products and related procedures.
To the extent we sell our products internationally, market acceptance may depend, in part, upon the availability of reimbursement within
prevailing healthcare payment systems. Reimbursement and healthcare payment systems in international markets vary significantly by
country, and include both government sponsored healthcare and private insurance. We may not obtain international reimbursement
approvals in a timely manner, if at all. Our failure to receive international reimbursement approvals would negatively impact market
acceptance of our products in the international markets in which those approvals are sought.

We believe that future reimbursement may be subject to increased restrictions both in the United States and in international markets.
Third-party reimbursement and coverage may not be available or adequate in either the United States or international markets. Future
legislation, regulation or reimbursement policies of third-party payors may adversely affect the demand for our existing products or our
products currently under development and limit our ability to sell our products on a profitable basis.

Adverse changes in reimbursement procedures by payors may impact our ability to market and sell our products.
Even if the use of our products is reimbursed by private payors and Medicare, adverse changes in payors' policies toward
reimbursement for our procedures would harm our ability to market and sell our products. We are unable to predict what changes will be
made in the reimbursement methods used by payors. We cannot be certain that under prospective payment systems, in which healthcare
providers may be reimbursed a set amount based on the type of procedure performed, such as those utilized by Medicare and in many
privately managed care systems, the cost of our products will be justified and incorporated into the overall cost of the procedure.
To the extent we sell our products internationally, we will face similar risks relating to adverse changes in reimbursement procedures
and policies. Reimbursement and healthcare payment systems vary significantly among international markets. Our inability to obtain
international reimbursement approval, or any adverse changes in the reimbursement policies of foreign payors, could negatively affect our
ability to sell our products.

We are in a highly competitive market segment, face competition from large, well-established medical device manufacturers with
significant resources, and may not be able to compete effectively.
The market for spine surgery products and procedures is intensely competitive, subject to rapid change and significantly affected by new
product introductions and other market activities of industry participants. With respect to NeuroVision, our nerve avoidance system, we
compete with Medtronic Sofamor Danek, Inc., a wholly owned subsidiary of Medtronic, Inc., and Nicolet Biomedical, a VIASYS Healthcare
company, among others. With respect to MaXcess, our minimally disruptive surgical system, our largest competitors are Medtronic Sofamor
Danek, DePuy Spine, a Johnson & Johnson company, and Synthes-Stratec. We compete with many of the same companies with respect to
our other products. At any time, other companies may develop alternative treatments, products or procedures for the
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treatment of spine disorders that compete directly or indirectly with our products. If alternative treatments prove to be superior to our spine
surgery products, adoption of our products could be negatively affected and our future revenues could suffer.
In addition, several of our competitors are either publicly traded or divisions or subsidiaries of publicly traded companies, and enjoy
several competitive advantages over us, including:

•

significantly greater name recognition;

•

established relations with spine surgeons;

•

established distribution networks;

•

products supported by long-term clinical data;

•

greater experience in obtaining and maintaining United States Food and Drug Administration, or FDA, and other regulatory
approvals for products and product enhancements;

•

greater resources for product research and development; and

•

greater experience in, and resources for, launching, marketing, distributing and selling products.

For these reasons, we may not be able to compete successfully against our current or potential future competitors and sales of our spine
surgery products may decline.

We have limited sales and marketing experience and our sales and marketing efforts are largely dependent on third parties.
We currently have limited experience in marketing and selling our products. We have only been selling our products since 2001. We
currently sell our products in the United States through distribution arrangements with a network of independent agents and sales
representatives managed by our sales managers. As a result, we are dependent upon the sales and marketing efforts of our third-party sales
agencies. We pay these agents and sales representatives a commission based on their product sales. To date, none of these agents or sales
representatives are required to exclusively sell our products and may freely sell any other products, including products of our competitors.
As we launch new products and increase our marketing efforts with respect to existing products, we will need to expand the reach of our
marketing and sales force. We plan to accomplish this by increasing our network of outside sales agencies. The establishment and
development of a broader distribution network and sales force will be expensive and time consuming. Because of the intense competition for
their services, we may be unable to identify additional qualified sales agencies and contract sales organizations. Further, we may not be able
to enter into agreements with them on commercially reasonable terms, if at all. Even if we do enter into agreements with additional sales
agencies and/or contract sales organizations, these parties may not commit the necessary resources to effectively market and sell our
products and may not ultimately be successful in selling our products. Our financial condition and results of operations will be harmed if the
marketing and sales efforts of our own employees, third-party sales agencies and contract sales organizations are unsuccessful.

We are dependent on single source suppliers and manufacturers for our devices and components, and the loss of any of these
suppliers or manufacturers, or their inability to supply us with an adequate supply of materials could harm our business.
We rely on third-party suppliers and manufacturers to manufacture and supply our products. For example, we have a supply agreement
with Invibio, Inc., pursuant to which Invibio is our exclusive supplier of polyetheretherketone, which comprises our PEEK cement restrictor
product. Pursuant to this agreement, we have agreed to purchase our entire supply of polyetheretherketone from Invibio. Additionally, we
have a supply arrangement with Peak Industries, Inc. pursuant to which Peak is our
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exclusive supplier of NeuroVision systems. The term of this agreement has expired and we have been continuing our relationship with Peak
under the same terms. In the event Peak ceases to supply us, which it may do at any time, we would be forced to locate a suitable alternate
supplier. Until we are able to engage an alternate supplier, and until such supplier is prepared to supply our required quantity of product, our
ability to supply our customers will be severely limited, which could lead to decreased sales and harm to our reputation.
To be successful, our contract manufacturers must be able to provide us with the products and components of our systems in
substantial quantities, in compliance with regulatory requirements, in accordance with agreed upon specifications, at acceptable cost and on a
timely basis. Our anticipated growth would strain the ability of suppliers to deliver an increasingly large supply of products, materials and
components. Manufacturers often experience difficulties in scaling up production, including problems with production yields and quality
control and assurance. If we are unable to obtain sufficient quantities of high quality components to meet customer demand on a timely
basis, we could lose customers, our reputation may be harmed and our business could suffer. We currently use one or two manufacturers
for each of our products. If any one or more of our manufacturers cease to provide us with sufficient quantities of our components in a timely
manner or on terms acceptable to us, or cease to manufacture components of acceptable quality, we would have to seek alternative sources
of manufacturing. We could incur delays while we locate and engage alternative qualified suppliers and we might be unable to engage
alternative suppliers on favorable terms. Any such disruption or increased expenses could harm our commercialization efforts and adversely
affect our ability to generate revenue.

If we fail to obtain, or experience significant delays in obtaining, FDA clearances or approvals for our future products or
product enhancements, our ability to commercially distribute and market our products could suffer.
Our medical devices are subject to rigorous regulation by the FDA and numerous other federal, state and foreign governmental
authorities. Our failure to comply with such regulations could lead to the imposition of injunctions, suspensions or loss of regulatory
approvals, product recalls, termination of distribution or product seizures. In the most egregious cases, criminal sanctions or closure of our
manufacturing facilities are possible. The process of obtaining regulatory approvals to market a medical device, particularly from the FDA,
can be costly and time consuming, and there can be no assurance that such approvals will be granted on a timely basis, if at all. In particular,
the FDA permits commercial distribution of a new medical device only after the device has received 510(k) clearance or is the subject of an
approved premarket approval application, or PMA. The FDA will clear marketing of a medical device through the 510(k) process if it is
demonstrated that the new product is substantially equivalent to other 510(k)-cleared products. The PMA approval process is more costly,
lengthy and uncertain than the 510(k) clearance process. Any products we develop that require regulatory clearance may be delayed. In
addition, because we cannot assure you that any new products or any product enhancements we develop will be subject to the shorter 510(k)
clearance process, the regulatory approval process for our products or product enhancements may take significantly longer than anticipated.
There is no assurance that the FDA will not require that a certain new product or product enhancement go through the lengthy and expensive

PMA approval process. To date, all of our products have been cleared through the 510(k) process. We have no experience in obtaining PMA
approval.

Further, pursuant to FDA regulations, we can only market our products for cleared or approved uses. Certain of our products may be
used by physicians for indications other than those cleared or approved by the FDA, but we cannot promote the products for such off-label
uses.
Foreign governmental authorities that regulate the manufacture and sale of medical devices have become increasingly stringent and, to
the extent we market and sell our products in foreign countries, we may be subject to rigorous regulation in the future. In such
circumstances, we would rely
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significantly on our foreign independent sales agencies to comply with the varying regulations, and any failures on their part could result in
restrictions on the sale of our products in foreign countries.
The safety of our products is not yet supported by long-term clinical data and may therefore prove to be less safe and effective
than initially thought.
We obtained clearance to offer NeuroVision, MaXcess, PEEK and mesh products through the FDA's 510(k) clearance process. The
FDA's 510(k) clearance process is less rigorous than the PMA process and requires less in the way of long-term clinical studies. As a result,
we currently lack the breadth of published long-term clinical data supporting the safety of our products and the benefits they offer that would
have been generated in connection with the PMA process. For these reasons, spine surgeons may be slow to adopt our products, we may
not have comparative data that our competitors have or are generating and we may be subject to greater regulatory and product liability risks.
Further, future patient studies or clinical experience may indicate that treatment with our products does not improve patient outcomes. Such
results would slow the adoption of our products by spine surgeons, significantly reduce our ability to achieve expected revenues and could
prevent us from becoming profitable. Accordingly, if future results and experience indicate that our products cause unexpected or serious
complications or other unforeseen negative effects, we could be subject to significant legal liability and harm to our business reputation. The
spinal medical device market is particularly prone to latent and costly product liability litigation.

Modifications to our marketed products may require new 510(k) clearances or premarket approvals, or may require us to cease
marketing or recall the modified products until clearances are obtained.
Any modification to a 510(k)-cleared device that could significantly affect its safety or effectiveness, or that would constitute a major
change in its intended use, requires a new 510(k) clearance or, possibly, premarket approval. The FDA requires every manufacturer to make
this determination in the first instance, but the FDA may review any manufacturer's decision. The FDA may not agree with any of our
decisions regarding whether new clearances or approvals are necessary. If the FDA requires us to seek 510(k) clearance or premarket
approval for any modification to a previously cleared product, we may be required to cease marketing or to recall the modified product until we
obtain clearance or approval, and we may be subject to significant regulatory fines or penalties. Further, our products could be subject to recall
if the FDA determines, for any reason, that our products are not safe or effective. Any recall or FDA requirement that we seek additional
approvals or clearances could result in delays, fines, costs associated with modification of a product, loss of revenue and potential operating
restrictions imposed by the FDA.

If we or our suppliers fail to comply with the FDA's quality system regulations, the manufacture of our products could be
delayed.
We and our suppliers are required to comply with the FDA's quality system regulations, which cover the methods and documentation of
the design, testing, production, control, quality assurance, labeling, packaging, storage and shipping of our products. The FDA enforces the
quality system regulation through unannounced inspections. If we or one of our suppliers fail a quality system regulations inspection or if
any corrective action plan is not sufficient, the manufacture of our products could be delayed. We underwent an FDA inspection in
August 2003 regarding our allograft implant business. During this inspection, the FDA issued a Form FDA 483, which is a notice of
inspection observation, noting that our summary of records associated with the allograft implants we distribute failed to include (i) the name
of the person or establishment determining the suitability of the human tissue and (ii) the identity of the laboratory performing applicable
infectious disease testing. We believe we have taken sufficient corrective actions with respect to our documentation processes to rectify the
concerns raised by the FDA, but there can be no assurance that our solution will satisfy the FDA or
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that we will not be subject to further enforcement action. The FDA may impose additional inspections or audits at any time. In addition,
information gathered from this inspection likely will be forwarded to the FDA's Center for Biologics Evaluation and Research, which could
conclude that our quality system is improperly validated or not otherwise in compliance with applicable regulations. Such a finding potentially
could disrupt our business, harm our reputation and adversely affect our sales.

Any failure in our efforts to train spine surgeons could significantly reduce the market acceptance of our products.

There is a learning process involved for spine surgeons to become proficient in the use of our products. It is critical to the success of our
commercialization efforts to train a sufficient number of spine surgeons and to provide them with adequate instruction in the use of our
products via trade shows and leads generated by our sales force. This training process may take longer than expected and may therefore
affect our ability to increase sales. Following completion of training, we rely on the trained surgeons to advocate the benefits of our products in
the broader marketplace. Convincing surgeons to dedicate the time and energy necessary for adequate training is challenging, and we cannot
assure you we will be successful in these efforts. If surgeons are not properly trained, they may misuse or ineffectively use our products.
This may also result in unsatisfactory patient outcomes, patient injury, negative publicity or lawsuits against us, any of which could have an
adverse effect on our business.

Although we believe our training methods regarding surgeons are conducted in compliance with FDA and other applicable regulations, if
the FDA determines that our training constitutes promotion of an unapproved use, they could request that we modify our training or subject
us to regulatory enforcement actions, including the issuance of a warning letter, injunction, seizure, civil fine and criminal penalty.

If we fail to properly manage our anticipated growth, our business could suffer.
Rapid growth of our business is likely to place a significant strain on our managerial, operational and financial resources and systems.
While we anticipate hiring additional personnel to assist in the commercialization of our current products and the development of future
products, there is no certainty that we will be able to successfully commercialize our products and meet our growth goals. We also anticipate
that our current 20,000 square foot facility in San Diego, California, which is under lease until November 2004, will be insufficient to
accommodate our expected growth. We anticipate needing to secure an additional 20,000 to 40,000 square feet of office, distribution and
warehouse space in San Diego by November 2004. We may have difficulty securing this additional space on commercially reasonable
terms, if at all.
To execute our anticipated growth successfully, we must attract and retain qualified personnel and manage and train them effectively. We
will be dependent on our personnel and third parties to effectively market our products to an increasing number of surgeons. We will also
depend on our personnel to develop next generation technologies. Further, our anticipated growth will place additional strain on our suppliers
and manufacturers, resulting in increased need for us to carefully monitor for quality assurance. Any failure by us to manage our growth
effectively could have an adverse effect on our ability to achieve our development and commercialization goals.

We depend on a limited number of sources of human tissue for our allograft implants, and any failure to obtain tissue from
these sources in a timely manner will interfere with our ability to effectively meet demand for our allograft implants.
Tissue Banks International, Inc. and Intermountain Tissue Center collectively supplied us with all of our allograft implants in 2003, and
will continue to be our only sources for the foreseeable future. The processing of human tissue into allograft implants is very labor intensive
and it is therefore
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difficult to maintain a steady supply stream. In addition, due to seasonal changes in mortality rates, some scarce tissues used for our allograft
implants are at times in particularly short supply. We cannot be certain that our supply of allograft implants from Tissue Banks International
and Intermountain Tissue Center will be available at current levels or will be sufficient to meet our needs. If we are no longer able to obtain
allograft implants from these sources in amounts sufficient to meet our needs, we may not be able to locate and engage replacement sources
of allograft implants on commercially reasonable terms, if at all. Any interruption of our business caused by the need to locate additional
sources of allograft implants would significantly harm our revenues, which could cause the market price of our common stock to decline. We
expect our revenues would continue to suffer at least until we are able to obtain a sufficient supply of allograft implants from a qualified new
source.

Our allograft implants and technologies could become subject to significantly greater regulation by the FDA, which could
disrupt our business.
Since 1997, the FDA has worked to establish a more comprehensive regulatory framework for allograft implants. The framework under
FDA consideration would establish criteria for determining whether a particular human tissue-based product will be classified as human
tissue, a medical device or a biologic drug. If the FDA decides to adopt and implement its proposed regulatory framework, one or more of our
current allograft implants could be regulated to a much greater extent. For allograft implants regulated as medical devices, we may need to
obtain clearance through the 510(k) process or approval through the PMA process if a grandfather approval clause is not adopted. For allograft
implants regulated as biologics, we may need to obtain approval of a biologics license application.
To obtain the necessary approvals or clearances under the proposed regulatory framework, we would be required to submit premarket
notifications, PMA applications and/or biologics license applications. The clinical testing in support of, and the preparation of, required
applications would be time consuming and costly. In addition, the FDA could decide not to approve our applications. The FDA could also
require us to stop marketing our current allograft implants pending their approval or clearance. The FDA may require post-market testing and
surveillance to monitor the effects of approved allograft implants, may restrict the commercial applications of our allograft implants and may
conduct periodic inspections of our facility and our suppliers' facilities. The FDA may withdraw our product approvals or clearances if we do
not comply with its regulatory standards or if we encounter problems after the initial marketing. If we encounter delays during the FDA
approval process, the period during which we have the exclusive right to commercialize any allograft implants for which we have received
patent protection would be shortened.

We may not be able to timely develop new products or product enhancements that will be accepted by the market.
Our success will depend in part on our ability to develop and introduce new products and enhancements to our existing products. We
cannot assure you that we will be able to successfully develop or market new products or that any of our future products will be accepted by
the surgeons who use our products or the payors who financially support many of the procedures performed with our products. The success
of any new product offering or enhancement to an existing product will depend on several factors, including our ability to:
•

properly identify and anticipate surgeon and patient needs;

•

develop new products or enhancements in a timely manner;

•

obtain the necessary regulatory approvals for new products or product enhancements;

•

provide adequate training to potential users of our products;

•

receive adequate reimbursement notifications; and
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develop an effective marketing and distribution network.

If we do not develop new products or product enhancements in time to meet market demand or if there is insufficient demand for these
products or enhancements, our business will suffer.

We are dependent on our senior management team, key clinical advisors and scientific personnel, and the loss of any of them
could harm our business.
Our continued success depends in part upon the continued availability and contributions of our senior management team and the
continued participation of our key clinical advisors. We have entered into employment agreements with Alexis V. Lukianov, Kevin C.
O'Boyle, Keith Valentine, G. Rogan Fry, Patrick Miles, James J. Skinner, G. Bryan Cornwall and Jonathan D. Spangler, all members of our
senior management team, but none of these agreements guarantees the services of the individual for a specified period of time. We also rely
on the skills and talents of our scientific personnel because of the complexity of our products. The loss of members of our senior
management, key clinical advisors or scientific personnel, or our inability to attract or retain other qualified personnel or advisors could have a
material adverse effect on our results of operations and financial condition. See "Management" for a more detailed description of our senior
management team. We have not obtained and do not expect to obtain key man life insurance on any of our senior managers.

If we choose to acquire new and complementary businesses, products or technologies instead of developing them ourselves, we
may be unable to complete these acquisitions or to successfully integrate them in a cost effective and non-disruptive manner.
Our success depends on our ability to continually enhance and broaden our product offerings in response to changing customer
demands, competitive pressures and technologies. Accordingly, we may in the future pursue the acquisition of complementary businesses,
products or technologies instead of developing them ourselves. We have no current commitments with respect to any acquisition or
investment. We do not know if we will be able to successfully complete any acquisitions, or whether we will be able to successfully integrate
any acquired business, product or technology or retain any key employees. Integrating any business, product or technology we acquire could
be expensive and time consuming, disrupt our ongoing business and distract our management. If we are unable to integrate any acquired
businesses, products or technologies effectively, our business will suffer. In addition, any amortization or charges resulting from the costs of
acquisitions could harm our business and operating results.

All of our operations are currently conducted at a single location that may be at risk from fire, earthquakes or other natural
disasters.
We currently conduct all of our development and management activities at a single location in San Diego, California near known fire
areas and earthquake fault zones. Our facility is located a short distance from the recent wildfires that destroyed many homes and
businesses in San Diego County. We have taken precautions to safeguard our facilities, including insurance, health and safety protocols,
and off-site storage of computer data. However, any future natural disaster, such as a fire or an earthquake, could cause substantial delays in
our operations, damage or destroy our equipment or inventory, and cause us to incur additional expenses. A disaster could seriously harm
our business and results of operations. The insurance we maintain against fires, earthquakes and other natural disasters may not be
adequate to cover our losses in any particular case.
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Risks Related to Our Financial Results and Need for Financing
We have a limited operating history, have incurred significant operating losses since inception and expect to continue to incur
losses, and we cannot assure you that we will achieve profitability.

We were incorporated in Delaware in 1997, and since that time have focused primarily on research and development, clinical trials and
seeking regulatory clearances to market our products. We began commercial sales of products in 2001 and we launched NeuroVision in
November 2002 and MaXcess in November 2003. We have yet to demonstrate that we can generate sufficient sales of our products to
become profitable. The extent of our future operating losses and the timing of profitability are highly uncertain, and we may never achieve
profitability. We have incurred significant net losses since our inception, including losses of approximately $18.2 million in 2001,
$15.1 million in 2002 and $10.1 million in 2003. At December 31, 2003, we had an accumulated deficit of approximately $64.3 million. It is
possible that we will never generate sufficient revenues from product sales to achieve profitability. Even if we do achieve significant revenues
from our product sales, we expect that increased operating expenses will result in significant operating losses in the near term as we, among
other things:
•

grow our internal and third-party sales and marketing forces to expand the penetration of our products in the United States;

•

increase our research and development efforts to improve upon our existing products and develop new product candidates; and

•

perform clinical research and trials on our existing products and product candidates.

As a result of these activities, we may never become profitable. Even if we do achieve profitability, we may not be able to sustain or
increase profitability on an ongoing basis.

Our quarterly financial results are likely to fluctuate significantly because our sales prospects are uncertain.
Our quarterly operating results are difficult to predict and may fluctuate significantly from period to period, particularly because our sales
prospects are uncertain. The level of our revenues and results of operations at any given time will be based primarily on the following factors:
•

surgeon and patient acceptance of our products;

•

results of clinical research and trials on our existing products and products in development;

•

demand and pricing of our products;

•

the mix of our products sold (i.e., profit margins differ between our products);

•

timing of new product offerings, acquisitions, licenses or other significant events by us or our competitors;

•

our ability to establish and maintain a productive sales force;

•

the ability of our suppliers to timely provide us with an adequate supply of materials and components;

•

regulatory approvals and legislative changes affecting the products we may offer or those of our competitors;

•

the effect of competing technological and market developments;

•

our addition or termination of research programs or funding support;

•

levels of third-party reimbursement for our products;
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•

interruption in the manufacturing or distribution of our products; and

•

changes in our ability to obtain FDA approval or clearance for our products.

Many of the products we may seek to develop and introduce in the future will require FDA approval or clearance, without which we
cannot begin to commercialize them. As a result, it will be difficult for us to forecast demand for these products with any degree of certainty. In
addition, we will be increasing our operating expenses as we build our commercial capabilities. Accordingly, we may experience significant,
unanticipated quarterly losses. Because of these factors, our operating results in one or more future quarters may fail to meet the
expectations of securities analysts or investors, which could cause our stock price to decline significantly.

Our future capital needs are uncertain and we may need to raise additional funds in the future, and such funds may not be
available on acceptable terms or at all.
We believe that our current cash and cash equivalents, excluding the proceeds from this offering, together with our short-term
investments, the cash to be generated from expected product sales and our ability to draw down on our secured revolving line of credit, will be
sufficient to meet our projected operating requirements for at least the next 12 months. However, we may seek additional funds from public
and private stock offerings, borrowings under lease lines or other sources. Our capital requirements will depend on many factors, including:
•

the revenues generated by sales of our products;

•

the costs associated with expanding our sales and marketing efforts;

•

the expenses we incur in manufacturing and selling our products;

•

the costs of developing new products or technologies;

•

the cost of obtaining and maintaining FDA approval or clearance of our products and products in development;

•

the number and timing of acquisitions and other strategic transactions;

•

the costs associated with our expansion, if any; and

•

the costs associated with increased capital expenditures.

As a result of these factors, we may need to raise additional funds, and such funds may not be available on favorable terms, or at all.
Furthermore, if we issue equity or debt securities to raise additional funds, our existing stockholders may experience dilution, and the new
equity or debt securities may have rights, preferences and privileges senior to those of our existing stockholders. In addition, if we raise
additional funds through collaboration, licensing or other similar arrangements, it may be necessary to relinquish valuable rights to our
potential products or proprietary technologies, or grant licenses on terms that are not favorable to us. If we cannot raise funds on acceptable
terms, we may not be able to develop or enhance our products, execute our business plan, take advantage of future opportunities, or respond
to competitive pressures or unanticipated customer requirements. In these events, our ability to achieve our development and
commercialization goals would be adversely affected.

Risks Related to Our Intellectual Property and Potential Litigation
Our ability to protect our intellectual property and proprietary technology through patents and other means is uncertain.
Our success depends significantly on our ability to protect our proprietary rights to the technologies used in our products. We rely on
patent protection, as well as a combination of copyright,
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trade secret and trademark laws, and nondisclosure, confidentiality and other contractual restrictions to protect our proprietary technology.
However, these legal means afford only limited protection and may not adequately protect our rights or permit us to gain or keep any
competitive advantage. For example, our pending U.S. and foreign patent applications may not issue as patents in a form that will be
advantageous to us or may issue and be subsequently successfully challenged by others and invalidated. In addition, our pending patent
applications include claims to material aspects of our products and procedures that are not currently protected by issued patents. Both the
patent application process and the process of managing patent disputes can be time consuming and expensive. Competitors may be able to
design around our patents or develop products which provide outcomes which are comparable to ours. Although we have taken steps to
protect our intellectual property and proprietary technology, including entering into confidentiality agreements and intellectual property
assignment agreements with our employees, consultants and advisors, such agreements may not be enforceable or may not provide
meaningful protection for our trade secrets or other proprietary information in the event of unauthorized use or disclosure or other breaches of
the agreements. Furthermore, the laws of some foreign countries may not protect our intellectual property rights to the same extent as do the
laws of the United States.

In the event a competitor infringes upon our patent or other intellectual property rights, enforcing those rights may be difficult and time
consuming. Even if successful, litigation to enforce our intellectual property rights or to defend our patents against challenge could be
extensive and time consuming and could divert our management's attention. We may not have sufficient resources to enforce our intellectual
property rights or to defend our patents against a challenge.

The medical device industry is characterized by patent litigation and we could become subject to litigation which could be costly,
result in the diversion of management's time and efforts and require us to pay damages.
The medical device industry is characterized by extensive litigation and administrative proceedings over patent and other intellectual
property rights. Whether a product infringes a patent involves complex legal and factual issues, the determination of which is often uncertain.
Our competitors may assert that our system, its components or the methods we employ in the use of our system are covered by U.S. or
foreign patents held by them. In addition, they may claim that their patents have priority over ours because their patents issued first. Because
patent applications can take many years to issue, there may be applications now pending of which we are unaware, which may later result in
issued patents that our system may infringe. There could also be existing patents that one or more components of our system may
inadvertently be infringing, of which we are unaware. As the number of participants in the market for spine disorder treatments grows, the
possibility of patent infringement claims against us increases.
Any litigation or claims against us may cause us to incur substantial costs, could place a significant strain on our financial resources,
divert the attention of management from our core business and harm our reputation. If the relevant patents were upheld as valid and
enforceable and we were found to infringe, we could be required to pay substantial damages and/or royalties and could be prevented from

selling our products unless we could obtain a license or were able to redesign our system to avoid infringement. Any such license may not be
available on reasonable terms, if at all. If we fail to obtain any required licenses or make any necessary changes to our products or
technologies, we may be unable to commercialize one or more of our products.

If we become subject to product liability claims, we may be required to pay damages that exceed our insurance coverage.
Our business exposes us to potential product liability claims that are inherent in the testing, manufacture and sale of medical devices for
spine surgery procedures. Spine surgery involves significant
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risk of serious complications, including bleeding, nerve injury, paralysis and even death. Currently, we maintain product liability insurance
in the amount of $5.0 million. Any product liability claim brought against us, with or without merit, could result in the increase of our product
liability insurance rates or the inability to secure coverage in the future. In addition, we could have to pay an amount in excess of policy limits,
which would have to be paid out of cash reserves. If longer-term patient results and experience indicate that our products or any component
cause tissue damage, motor impairment or other adverse effects, we could be subject to significant liability. Finally, even a meritless or
unsuccessful product liability claim could harm our reputation in the industry, lead to significant legal fees and could result in the diversion of
management's attention from managing our business.
We are currently involved in costly employment litigation and an adverse outcome may prevent certain of our employees from
working for us or require us to pay significant damages.
We, certain of our officers and one of our directors are currently involved in litigation with Medtronic, Inc. and its subsidiary, Medtronic
Sofamor Danek. Medtronic filed suit in Tennessee in March 2001 alleging that we interfered with Medtronic's non-competition agreements
and proprietary information and confidentiality agreements by employing three former Medtronic employees: R. Lewis Bennett, our director
and former vice president, Keith Valentine, our current executive vice president, and Patrick Miles, our current vice president of marketing.

Messrs. Bennett, Valentine and Miles, who were not named in the suit, filed an action in California against Medtronic in April 2001,
seeking a judicial declaration that Medtronic's non-competition agreements were void under California law, and claiming that Medtronic's
efforts to enforce such agreements violated California's unfair competition law. We are not a party in the California action, but we agreed to
indemnify Messrs. Bennett, Valentine and Miles for their legal expenses incurred in connection with this action. The Tennessee court has
issued an injunction preventing further indemnification by us. In the event this injunction is reversed, we are prepared to continue to
indemnify Messrs. Bennett, Valentine and Miles to the extent legally permissible.
Each of these lawsuits remains in the discovery phase and may proceed for an extended period of time. These lawsuits have resulted in
significant expenses and have been, and are expected to continue to be, a diversion of management's time and other resources. If Medtronic
successfully asserts its claims against us, including claims that we encouraged or allowed individuals to bring with them confidential
documents or information belonging to Medtronic, our operations could be significantly impacted, especially to the extent that it affects our
ability to retain the services of Messrs. Bennett, Valentine and Miles in any meaningful capacity. Further, we will continue to incur expenses
related to these lawsuits for their duration.

We may be subject to damages resulting from claims that we or our employees have wrongfully used or disclosed alleged trade
secrets of their former employers.
Many of our employees were previously employed at universities or other medical device companies, including our competitors or
potential competitors. Although no claims against us are currently pending, we may be subject to claims that these employees or we have
inadvertently or otherwise used or disclosed trade secrets or other proprietary information of their former employers. Litigation may be
necessary to defend against these claims. Even if we are successful in defending against these claims, litigation could result in substantial
costs and be a distraction to management. If we fail in defending such claims, in addition to paying monetary damages, we may lose
valuable intellectual property rights or personnel. A loss of key research personnel or their work product could hamper or prevent our ability to
commercialize product candidates, which could severely harm our business.
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Any claims relating to our improper handling, storage or disposal of biological, hazardous and radioactive materials could be
time consuming and costly.
Our allograft implants and cadaver lab involve the controlled use of biological, hazardous and/or radioactive materials and waste. We are
subject to federal, state and local laws and regulations governing the use, manufacture, storage, handling and disposal of these materials
and waste products. Although we believe that our safety procedures for handling and disposing of these materials comply with legally
prescribed standards, we cannot completely eliminate the risk of accidental contamination or injury from these materials. In the event of an
accident, we could be held liable for damages or penalized with fines, and this liability could exceed our resources and any applicable
insurance. We may have to incur significant costs to comply with future environmental laws and regulations.

Because allograft implants entail an inherent risk of injury to human recipients, we may be the subject of product liability

claims regarding our allograft implants.
The development of allograft implants and technologies for human tissue repair and treatment entails an inherent risk of product liability
claims because of the risk of injury and communicable disease to the human recipients, and substantial product liability claims may be
asserted against us. Although we have not been the subject of any material product liability claims to date and have a $5.0 million insurance
policy to cover potential claims, claims could arise in the future for which our insurance will not be adequate. Moreover, insurance covering
our business may not always be available in the future on commercially reasonable terms, if at all. If our insurance proves to be inadequate
to pay a damage award, we may not have sufficient funds to do so which would harm our financial condition. In addition, successful product
liability claims made against one of our competitors could cause claims to be made against us or expose us to a perception that we are
vulnerable to similar claims. Claims against us, regardless of their merit or potential outcome, may also hurt our reputation and ability to sell
our products.

We or our suppliers may be the subject of claims for non-compliance with FDA regulations in connection with the processing or
distribution of allograft implants.
It is possible that allegations may be made against us or against donor recovery groups or tissue banks, including those with which we
have a contractual relationship, claiming that the acquisition or processing of tissue for allograft implants does not comply with applicable
FDA regulations or other relevant statutes and regulations. Allegations like these could cause regulators or other authorities to take
investigative or other action against us, or could cause negative publicity for us or our industry generally. These actions or any negative
publicity could cause us to incur substantial costs, divert the attention of our management from our business, harm our reputation and cause
the market price of our shares to decline.

Risks Related to the Securities Markets and Ownership of Our Common Stock
There has been no prior public market for our common stock and an active trading market may not develop.
Prior to this offering, there has been no public market for our common stock. An active trading market may not develop following
completion of this offering or, if developed, may not be sustained. The lack of an active market may impair the value of your shares and your
ability to sell your shares at the time you wish to sell them. An inactive market may also impair our ability to raise capital by selling shares
and may impair our ability to acquire other companies, products or technologies by using our shares as consideration.
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We expect that the price of our common stock will fluctuate substantially and you may not be able to sell your shares at or above
the offering price.
The initial public offering price for the shares of our common stock sold in this offering will be determined by negotiation between the
representatives of the underwriters and us. This price may not reflect the market price of our common stock following this offering. In
addition, the market price of our common stock is likely to be highly volatile and may fluctuate substantially due to many factors, including:
•

volume and time of orders for our products;

•

the introduction of new products or product enhancements by us or our competitors;

•

disputes or other developments with respect to intellectual property rights;

•

our ability to develop, obtain regulatory clearance for, and market, new and enhanced products on a timely basis;

•

product liability claims or other litigation;

•

quarterly variations in our or our competitor's results of operations;

•

sales of large blocks of our common stock, including sales by our executive officers and directors;

•

announcements of technological or medical innovations for the treatment of spine pathology;

•

changes in governmental regulations or in the status of our regulatory approvals or applications;

•

changes in the availability of third-party reimbursement in the United States or other countries;

•

changes in earnings estimates or recommendations by securities analysts; and

•

general market conditions and other factors, including factors unrelated to our operating performance or the operating
performance of our competitors.

Because of their significant stock ownership, our executive officers, directors and principal stockholders will be able to exert
control over us and our significant corporate decisions.
Upon completion of this offering, our executive officers, directors, and stockholders holding more than 5% of our outstanding common
stock and their affiliates will, in the aggregate, beneficially own approximately
% of our outstanding common stock, or
% if the
underwriters' over-allotment option is exercised in full. As a result, these persons, acting together, will have the ability to determine the
outcome of all matters submitted to our stockholders for approval, including the election and removal of directors and any merger,
consolidation, or sale of all or substantially all of our assets. This concentration of ownership may harm the market price of our common
stock by, among other things:
•

delaying, deferring or preventing a change in control of our company;

•

impeding a merger, consolidation, takeover or other business combination involving our company; or

•

causing us to enter into transactions or agreements that are not in the best interests of all stockholders.

We also plan to reserve up to 5% of the shares offered in this offering under a directed share program in which our executive officers and
directors, principal stockholders, employees, business associates and related persons may be able to purchase shares in this offering at the
initial public
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offering price. This program may further increase the percentage of stock held by persons whose interests are aligned with our executive
officers', directors' and principal stockholders' interests.

Our management team may invest or spend the proceeds of this offering in ways with which you may not agree or in ways
which may not yield a return, and the use of the proceeds of this offering will be restricted by covenants contained in our debt
financing agreements.
Our management will have considerable discretion in the application of the net proceeds of this offering. We expect to use a majority of
the net proceeds from this offering to expand our sales and marketing activities, to fund research and development relating to potential new
products and to repay substantially all of our outstanding debt obligations of approximately $5.0 million. To a lesser extent, we expect to use
the net proceeds of this offering to finance regulatory approval activities and for general corporate purposes. We may also use a portion of the
net proceeds of this offering to acquire or invest in complementary businesses, products, or technologies, or to obtain the right to use such
complementary technologies, although we are not currently involved in any negotiations and have no commitments with respect to any such
transactions. We cannot specify with certainty how we will use the net proceeds of this offering or our existing cash balance. The net proceeds
may be used for corporate purposes that do not increase our operating results or market value. Until the net proceeds are used, they may be
placed in investments that do not produce income or that lose value.

Future sales of our common stock may depress our stock price.
Our current stockholders hold a substantial number of shares of our common stock that they will be able to sell in the public market in
the near future. A significant portion of these shares are held by a small number of stockholders. Sales by our current stockholders of a
substantial number of shares after this offering could significantly reduce the market price of our common stock. Moreover, after this offering,
the holders of approximately 35,981,399 shares of common stock, including shares issued upon conversion of our preferred stock or shares
issued upon the exercise of warrants, will have rights, subject to some conditions, to require us to file registration statements covering their
shares or to include their shares in registration statements that we may file for ourselves or other stockholders. Please see "Description of
Capital Stock—Registration Rights" for a description of registration rights of these stockholders.
We also intend to register all common stock that we may issue under our existing 1998 Stock Option/Stock Issuance Plan, and our
2004 Equity Incentive Plan and 2004 Employee Stock Purchase Plan adopted in connection with this offering. Once we register these
shares, they can be freely sold in the public market upon issuance, subject to the lock-up agreements described in "Underwriting." If any of
these holders cause a large number of securities to be sold in the public market, the sales could reduce the trading price of our common
stock. These sales also could impede our ability to raise future capital. Please see "Shares Eligible for Future Sale" for a description of sales
that may occur in the future.

As a new investor, you will experience substantial dilution as a result of this offering and future equity issuances and, as a
result, our stock price could decline.
The initial public offering price will be substantially higher than the pro forma, net tangible book value per share of our outstanding
common stock. As a result, investors purchasing common stock in this offering will incur immediate dilution of $
per share. This
dilution is due in large part to earlier investors in our company having paid substantially less than the initial public offering price when they
purchased their shares. Investors who purchase shares of common stock in this offering will contribute approximately
% of the total
amount we have raised to fund our operations but will own only approximately
% of our common stock. We believe that our current
cash and cash equivalents, excluding the proceeds from this offering, together with our short-term investments, the

21

cash to be generated from expected product sales and our ability to draw down on our secured revolving line of credit, will be sufficient to meet
our projected operating requirements for at least the next 12 months. Because we may require additional funds to develop new products and
continue to expand our business, we may conduct substantial future offerings of equity securities. The exercise of outstanding options and
warrants and future equity issuances, including future public offerings or future private placements of equity securities and any additional
shares issued in connection with acquisitions, will result in further dilution to investors.

We may incur increased costs as a result of recently enacted and proposed changes in laws and regulations.
Recently enacted and proposed changes in the laws and regulations affecting public companies, including the provisions of the
Sarbanes-Oxley Act of 2002 and rules proposed by the Securities and Exchange Commission and by the Nasdaq Stock Market, could result
in increased costs to us. The new rules could make it more difficult or more costly for us to obtain certain types of insurance, including
directors' and officers' liability insurance, and we may be forced to accept reduced policy limits and coverage or incur substantially higher
costs to obtain the same or similar coverage. The impact of these events could also make it more difficult for us to attract and retain qualified
persons to serve on our board of directors, our board committees or as executive officers. We are presently evaluating and monitoring
developments with respect to new and proposed rules and cannot predict or estimate the amount of the additional costs we may incur or the
timing of such costs.

We may become involved in securities class action litigation that could divert management's attention and harm our business.
The stock market in general, the Nasdaq National Market and the market for medical device companies in particular, has experienced
extreme price and volume fluctuations that have often been unrelated or disproportionate to the operating performance of those companies.
Further, the market prices of securities of medical device companies have been particularly volatile. These broad market and industry factors
may materially harm the market price of our common stock, regardless of our operating performance. In the past, following periods of
volatility in the market price of a particular company's securities, securities class action litigation has often been brought against that
company. We may become involved in this type of litigation in the future. Litigation often is expensive and diverts management's attention
and resources, which could materially harm our financial condition and results of operations.

Anti-takeover provisions in our organizational documents and Delaware law may discourage or prevent a change of control,
even if an acquisition would be beneficial to our stockholders, which could affect our stock price adversely and prevent attempts
by our stockholders to replace or remove our current management.
Our restated certificate of incorporation and restated bylaws to be in effect upon completion of this offering contain provisions that could
delay or prevent a change of control of our company or changes in our board of directors that our stockholders might consider favorable. Some
of these provisions:

•

authorize the issuance of preferred stock which can be created and issued by the board of directors without prior stockholder
approval, with rights senior to those of the common stock;

•

provide for a classified board of directors, with each director serving a staggered three-year term;

•

prohibit our stockholders from filling board vacancies, calling special stockholder meetings, or taking action by written consent;
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•

prohibiting our stockholders from making certain changes to our restated certificate of incorporation or restated bylaws except

with 662 /3% stockholder approval; and
•

require advance written notice of stockholder proposals and director nominations.

In addition, we are subject to the provisions of Section 203 of the Delaware General Corporation Law, which may prohibit certain
business combinations with stockholders owning 15% or more of our outstanding voting stock. These and other provisions in our restated
certificate of incorporation, restated bylaws and Delaware law could make it more difficult for stockholders or potential acquirors to obtain
control of our board of directors or initiate actions that are opposed by our then-current board of directors, including delay or impede a merger,
tender offer, or proxy contest involving our company. Any delay or prevention of a change of control transaction or changes in our board of
directors could cause the market price of our common stock to decline.

We do not intend to pay cash dividends.
We have never declared or paid cash dividends on our capital stock. We currently intend to retain all available funds and any future
earnings for use in the operation and expansion of our business and do not anticipate paying any cash dividends in the foreseeable future. In
addition, the terms of any future debt or credit facility may preclude us from paying any dividends. As a result, capital appreciation, if any, of
our common stock will be your sole source of potential gain for the foreseeable future.
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SPECIAL NOTE REGARDING FORWARD-LOOKING STATEMENTS
This prospectus contains forward-looking statements that are based on our management's beliefs and assumptions and on information
currently available to us. The forward-looking statements are contained principally in the sections entitled "Prospectus Summary," "Risk
Factors," "Management's Discussion and Analysis of Financial Condition and Results of Operations" and "Business." When used in this
prospectus, the words "anticipate," "believe," "could," "estimate," "will," "may," "plan," "should," "intend," and "expect" and similar
expressions identify forward-looking statements. Although we believe that our plans, intentions, and expectations reflected in any forwardlooking statements are reasonable, these plans, intentions, or expectations may not be achieved. Our actual results, performance, or
achievements could differ materially from those contemplated, expressed, or implied, by the forward-looking statements contained in this
prospectus. Important factors that could cause actual results to differ materially from our forward-looking statements are set forth in this
prospectus, including under the heading "Risk Factors." Given these factors, you should not place undue reliance on these forward-looking
statements. Also, forward-looking statements represent our management's beliefs and assumptions only as of the date of this prospectus. All
forward-looking statements attributable to us or persons acting on our behalf are expressly qualified in their entirety by the cautionary
statements set forth in this prospectus.
Except as required by law, we assume no obligation to update these forward-looking statements publicly, or to update the reasons actual
results could differ materially from those anticipated in these forward-looking statements, even if new information becomes available in the
future.
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USE OF PROCEEDS
We estimate that the net proceeds from the sale of the
shares of common stock that we are selling in this offering will be
approximately $
million, or approximately $
million if the underwriters exercise their over-allotment option in full, based on an
assumed offering price to the public of $
per share and after deducting estimated underwriting discounts and commissions and our
estimated offering expenses.
The principal purposes of this offering are to obtain additional capital, to create a public market for our common stock and to facilitate our
future access to the public equity markets. We expect to use a majority of the net proceeds from this offering to expand our sales and
marketing activities, to fund research and development relating to potential new products and to repay substantially all of our outstanding debt
obligations of approximately $5.0 million. To a lesser extent, we expect to use the net proceeds of this offering to finance regulatory approval
activities and for general corporate purposes. We may also use a portion of the net proceeds of this offering to acquire or invest in
complementary businesses, products, or technologies, or to obtain the right to use such complementary technologies. We have no
commitments with respect to any acquisition or investment, and we are not currently involved in any negotiations with respect to any such
transaction.
As of the date of this prospectus, we cannot specify with certainty all of the particular uses for the net proceeds to be received upon the
completion of this offering. The amounts and timing of our actual expenditures will depend on numerous factors, including the status of our
product development efforts, sales and marketing activities, technological advances, amount of cash generated or used by our operations and
competition. Accordingly, our management will have broad discretion in the application of the net proceeds and investors will be relying on
the judgment of our management regarding the application of the proceeds of this offering.

Of the approximately $5.0 million of net proceeds that we intend to use to repay outstanding debt, approximately $4.5 million will be paid
to our bank to repay a secured credit facility pursuant to which we have drawn down, as of December 31, 2003, $4.5 million out of the
maximum limit of $5.0 million. This secured credit facility may be used to borrow against qualified accounts receivable and fixed assets and
has maturity dates through September 2006. The interest rate is lender's prime plus one and one-half percent per year. On February 11,
2004, we received a commitment letter from our bank to restructure all of our debt arrangements and increase our borrowing capacity to $9.6
million. The interest rate on the new facility is to be lender's prime plus one-half of one percent, with maturity dates through January 2008.

Additionally, of the approximately $5.0 million of net proceeds that we intend to use to repay outstanding debt, approximately $300,000
will be paid to GATX Ventures, Inc. as payment in full of all remaining outstanding amounts under an equipment loan and security
agreement. Amounts borrowed under this loan bear interest in a range of 10.7% to 11.9% and the loan matures in July 2005.
Pending the uses described above, we intend to invest the net proceeds in short-term, interest-bearing, investment-grade securities. We
believe that our current cash and cash equivalents, excluding the proceeds from this offering, together with our short-term investments, the
cash to be generated from expected product sales and our ability to draw down on our secured revolving line of credit, will be sufficient to meet
our projected operating requirements for at least the next 12 months.

DIVIDEND POLICY
We have never declared or paid any cash dividends on our capital stock. We currently intend to retain all available funds and any future

We have never declared or paid any cash dividends on our capital stock. We currently intend to retain all available funds and any future
earnings to support operations and finance the growth and development of our business and do not intend to pay cash dividends on our
common stock for the foreseeable future. Any future determination related to our dividend policy will be made at the discretion of our board of
directors.
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CAPITALIZATION
The following table summarizes our capitalization as of December 31, 2003:
•

on an actual basis;

•

on a pro forma basis to give effect to the issuance of 4,652,689 shares of common stock upon exercise of outstanding warrants
that will be exercised prior to the closing of this offering at a weighted average exercise price of $0.40 per share; and

•

on a pro forma as adjusted basis to give effect to the sale of
shares of common stock at an assumed initial public
offering price of $
per share, the midpoint of the range on the cover of this prospectus, after deducting estimated
underwriting discounts and commissions and our estimated offering expenses.

You should read the following table in conjunction with "Management's Discussion and Analysis of Financial Condition and Results of
Operations" and our consolidated financial statements and related notes appearing elsewhere in this prospectus.
As of December 31, 2003

Actual

Pro Forma As
Adjusted

Pro Forma

(in thousands, except share and
per share data)

Cash, cash equivalents and short-term investments

$

9,648

$

$

Notes payable, less current portion
Obligations under capital leases, less current portion
Stockholders' equity:
Convertible preferred stock, $0.001 par value; 33,346,500 shares
authorized, actual; 31,585,248 shares issued and outstanding,
actual; no shares issued and outstanding, pro forma and pro forma
as adjusted
Common stock, $0.001 par value; 49,200,000 shares authorized,
actual; 70,000,000 shares authorized, pro forma and pro forma as
adjusted; 4,294,193 shares issued and outstanding,
actual;
shares issued and outstanding pro
forma;
shares issued and outstanding pro forma as adjusted
Additional paid-in-capital
Notes receivable from stockholders
Deferred compensation
Accumulated deficit

$

1,202
22

11,294 $

$

32

4
75,044
(188)
(566)
(64,256)

Total stockholders' equity

10,070

$

Total capitalization

The number of shares of common stock to be outstanding after this offering is based on 40,757,789 shares outstanding as of
December 31, 2003, and includes 4,652,689 shares of common stock that will be issued prior to the closing of this offering upon exercise of
outstanding warrants at a weighted average exercise price of $0.40 per share. This number excludes, as of December 31, 2003:

•

280,842 shares of our common stock issuable upon the exercise of outstanding warrants at a weighted average exercise price
of $1.88 per share;

•

4,275,645 shares of our common stock issuable upon the exercise of outstanding options at a weighted average exercise price
of $0.27 per share; and

•

2,750,162 shares of our common stock reserved for future issuance under our 1998 Stock Option/Stock Issuance Plan.
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DILUTION
Our pro forma net tangible book value as of December 31, 2003 was approximately $ million, or approximately $
per share of
our common stock. Pro forma net tangible book value per share is equal to the amount of our total tangible assets less the amount of our total
liabilities, divided by the pro forma number of shares of common stock outstanding at December 31, 2003, after giving effect to the issuance
of 4,652,689 shares of common stock upon exercise of outstanding warrants that will be exercised prior to the closing of this offering at a
weighted average exercise price of $0.40 per share. Dilution in pro forma net tangible book value per share represents the difference between
the amount per share paid by purchasers of our common stock in this offering and the pro forma net tangible book value per share of our
common stock immediately after the offering.
After giving effect to our sale of the
shares offered in this offering at an assumed initial public offering price of $
per share,
the midpoint of the range set forth on the cover page of this prospectus, and after deducting estimated underwriting discounts and
commissions and our estimated offering expenses, our adjusted pro forma net tangible book value as of December 31, 2003 would have
been approximately $
, or approximately $
per share. This represents an immediate increase in pro forma net tangible book
value of $
per share to our existing stockholders, and an immediate dilution in pro forma net tangible book value of $
per share
to new investors. The following table illustrates this per share dilution:

Assumed initial public offering price per share
Pro forma net tangible book value per share as of December
31, 2003
Increase per share attributable to new investors

to $

$
$

Pro forma as adjusted net tangible book value per share after
this offering

$

Dilution per share to new investors

$

If the underwriters exercise their over-allotment option in full, the pro forma as adjusted net tangible book value per share would increase
per share, and the pro forma dilution per share to new investors would be $
.

The following table summarizes, on a pro forma basis as of December 31, 2003, after giving effect to the issuance of 4,652,689 shares
of common stock upon exercise of outstanding warrants that we assume will be exercised prior to the closing of this offering at a weighted
average exercise price of $0.40 per share, the differences between our existing stockholders and investors in this offering with respect to the
total number of shares of common stock purchased from us, the total consideration paid to us, the average price per share paid by our
existing stockholders and the price per share paid by investors in this offering before deducting estimated underwriting discounts and
commissions and our estimated offering expenses:
Shares Purchased

Number

Existing stockholders
New investors
Total

40,757,789

Total Consideration

Percent

100%$

Amount

76,838,872

100%$

1.89

$
100.0%$

100.0%

If the underwriters exercise their over-allotment option in full, our existing stockholders would own

own

Average Price
Per Share

Percent

% and our new investors would

% of the total number of shares of our common stock outstanding after this offering.
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The preceding discussion and tables above assume the issuance of 4,652,689 shares of common stock upon exercise of outstanding
warrants that, by their terms, terminate upon completion of this offering, at a weighted average exercise price of $0.40 per share. The
preceding discussion and tables above further assume the conversion of all our outstanding convertible preferred stock into 31,810,907
shares of common stock immediately prior to the consummation of this offering; and no exercise of the following warrants and options
outstanding as of December 31, 2003:

•

280,842 shares of our common stock issuable upon exercise of outstanding warrants an exercise price of $1.88 per share;

•

4,275,645 shares of our common stock subject to outstanding options having a weighted average exercise price of $0.27 per
share; and

•

2,750,162 shares of our common stock reserved for future issuance under our 1998 Stock Option/Stock Issuance Plan.

Because the exercise prices of the outstanding options and warrants are significantly below the assumed initial offering price, investors
purchasing common stock in this offering will suffer additional dilution when and if these options and warrants are exercised.

28

SELECTED CONSOLIDATED FINANCIAL DATA
In the table below, we provide you with our historical selected consolidated financial data. We derived the consolidated statement of
operations data for the years ended December 31, 1999 and 2000 and the consolidated balance sheet data as of December 31, 1999, 2000,
and 2001 from our audited consolidated financial statements for such periods and dates, which are not included in this prospectus. We
derived the consolidated statement of operations data for the years ended December 31, 2001, 2002 and 2003 and the consolidated balance
sheet data as of December 31, 2002 and 2003 from our audited consolidated financial statements for such periods and dates, which appear
elsewhere in this prospectus. It is important that you read the selected consolidated financial data set forth below in conjunction with our
consolidated financial statements and related notes and "Management's Discussion and Analysis of Financial Condition and Results of
Operations" included elsewhere in this prospectus. Our historical results are not necessarily indicative of the operating results that may be
expected in the future.
Years Ended December 31,
2000

1999

2002

2001

2003

(in thousands, except per share data)

Consolidated Statement of Operations Data:
Revenues:
MAS
Classic fusion

$

—
—

$

—
52

$

1,444
1,120

$

5,269
6,991

$

12,069
10,586

—

52

2,564

12,260

22,655

—

87

1,354

5,303

6,791

—

(35)

1,210

6,957

15,864

3,963
—
1,845
—

9,011
1,980
3,241
—

7,331
6,885
4,458
22

6,107
10,024
5,568
113

6,310
12,609
6,185
743

5,808

14,232

18,696

21,812

25,847

Loss from operations
Interest and other (expense), net

(5,808)
70

(14,267)
117

(17,486)
(416)

(14,855)
(255)

(9,983)
(144)

Net loss
Beneficial conversion of convertible debt

(5,738)
—

(14,150)
—

(17,902)
(320)

(15,110)

—

(10,127)
—

Total revenues
Cost of goods sold

Gross profit
Operating expenses:
Research and development
Selling and marketing
General and administrative
Stock based compensation
Total operating expenses

Net loss attributable to common stockholders

$

(5,738) $

(14,150) $

(18,222) $

(15,110) $

(10,127)

Historical net loss per share(1):
Basic and diluted

$

(3.25) $

(7.82) $

(9.56) $

(5.28) $

(2.52)

1,809

1,907

Weighted average shares—basic and diluted

Pro forma net loss per share(1):
Basic and diluted
Weighted average shares—basic and diluted

1,763

2,863

4,018

$

(0.30)

33,947
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As of December 31,
2000

1999

2002

2001

2003

(in thousands)

Consolidated Balance Sheet Data:
Cash, cash equivalents, and short-term investments
Working capital
Total assets
Long-term obligations, less current portion
Total stockholders' equity (deficit)
(1)

$

9,966
9,458
11,126
221
10,222

$

1,836 $
297
4,660
2,901
(720)

9,658
8,415
16,617
1,795
9,466

$

6,906
7,251
14,932
329
9,384

$

9,648
7,775
22,371
1,224
10,070

See our consolidated financial statements and related notes for a description of the calculation of the historical net loss attributable to
common stockholders per common share and the weighted-average number of shares used in computing the historical and pro forma
per common share data.
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MANAGEMENT'S DISCUSSION AND ANALYSIS
OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS
You should read the following discussion of our financial condition and results of operations in conjunction with the consolidated
financial statements and the notes to those statements included elsewhere in this prospectus. This discussion may contain forwardlooking statements that involve risks and uncertainties. Our actual results may differ materially from those anticipated in these
forward-looking statements as a result of certain factors, such as those set forth under "Risk Factors" and elsewhere in this
prospectus.
Overview

Background
We are a medical device company focused on the design, development and marketing of products for the surgical treatment of spine
disorders. From our incorporation in 1997 through 2000, we devoted substantially all of our resources to research and development and startup activities, consisting primarily of identification of potential products, recruiting qualified personnel and raising capital. Our current principal
product offering includes a minimally disruptive surgical platform that we call maximum access surgery, or MAS, as well as classic fusion
products. MAS combines NeuroVision, MaXcess and our specialized implants. Our classic fusion portfolio is comprised of a range of
products, including spine allografts and spine implants such as rods, plates and screws that are necessary for a variety of spine surgery
procedures. Our products are designed to address the fast growing spine market with a focus on minimally disruptive spine surgery
techniques. All of our currently marketed products have been cleared by the FDA. In 2001, we began to commercialize our nerve avoidance
and classic fusion products. We began commercial distribution of MaXcess in the fourth quarter of 2003.
Since inception, we have been unprofitable. We incurred net losses of approximately $18.2 million in 2001, $15.1 million in 2002 and
$10.1 million in 2003. As of December 31, 2003, we had an accumulated deficit of $64.3 million.

Revenues
From inception to December 31, 2003, we have recognized $37.5 million in revenue from sales of our products. As of December 31,
2003, our products have been used in over 15,000 surgeries.
Our revenues are derived from the sale of medical products in two principal categories:
•

MAS Platform . Our MAS revenues primarily consist of sales of disposable sets for use with our NeuroVision system,
instruments and disposables used with MaXcess, and specialized implants used during surgery.

•

Classic Fusion. Our classic fusion revenues primarily consist of the sales of implants.

To date, the majority of our revenues have been derived from the sale of disposables and implants. We expect this trend to continue in
the near term.

Our classic fusion products and MAS implants are sold from inventories maintained by our independent agencies, or from spine
allografts or spine implants that we ship from our facility. We invoice hospitals a fee for using MaXcess and for any disposables or implants
upon receiving notice of product use or implantation. For NeuroVision, we place the system in hospitals and allow it to remain on-site
provided the hospital orders a minimum monthly quantity of our nerve avoidance disposable products.
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Sales and Marketing
Substantially all of our operations are located in the United States and nearly all of our sales to date have been generated in the United
States. We distribute our products through independent agencies. The independent agencies provide a delivery and consultative service to our
surgeon and hospital customers and receive commissions based on sales in their territories. The commissions are reflected in our statement
of operations within the selling and marketing expense line.

Critical Accounting Policies and Estimates
Our discussion and analysis of our financial condition and results of operations is based upon our consolidated financial statements,
which have been prepared in accordance with accounting principles generally accepted in the United States. The preparation of these financial
statements requires us to make estimates and judgments that affect the reported amounts of assets, liabilities, revenues and expenses. On
an on-going basis, we evaluate our estimates including those related to product returns, bad debts, inventories and income taxes. We base
our estimates on historical experience and on various other assumptions that are believed to be reasonable under the circumstances, the
results of which form the basis for making judgments about the carrying values of assets and liabilities that are not readily apparent from
other sources. Actual results may differ from these estimates under different assumptions or conditions.

Revenue Recognition. Our revenue is derived from sales of implants and disposables upon receipt of written acknowledgement that
the product has been used in a surgical procedure or upon shipment to customers who immediately accept title.
Allowance for Doubtful Accounts. We maintain an allowance for doubtful accounts for estimated losses resulting from the inability of
our customers to make required payments. If the financial condition of our customers were to deteriorate, resulting in an impairment of their
ability to make payments, additional allowances would be required.
Excess and Obsolete Inventory. We provide an inventory reserve for estimated obsolescence or unmarketable inventory based upon
historical turnover and assumptions about future demand and market conditions. If actual market conditions are less favorable than those
projected by management, additional inventory write-downs would be required.

Accounting for Income Taxes. Significant management judgement is required in determining our provision for income taxes, our
deferred tax assets and liabilities and any valuation allowance recorded against our net deferred tax assets. We have recorded a full valuation
allowance on our net deferred tax assets as of December 31, 2002 and 2003 respectively, due to uncertainties related to our ability to utilize
our deferred tax assets in the foreseeable future. These deferred tax assets primarily consist of certain net operating loss carryforwards and
research and development tax credits.
Results of Operations
Our results of operations have fluctuated significantly from period to period in the past and are likely to do so in the future. We anticipate
that our quarterly and annual results of operations will be impacted for the foreseeable future by several factors, including the rate of adoption
of our products by surgeons and the revenue mix of our product sales. Due to these fluctuations, we believe that period to period comparisons
of our operating results are not a good indication of our future performance.
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The following table sets forth our results of operations expressed as a percentage of revenues for the years ended December 31, 2001,
2002 and 2003:
2002

2001

Revenues:
MAS
Classic fusion
Total revenues
Cost of goods sold

Gross profit
Operating expenses:
Research and development
Selling and marketing
General and administrative
Stock-based compensation

56%
44

2003

43%
57

53%
47

100

100

100

53

43

30

47

57

70

286
268
174

50

82
45

1

1

28
56
27
3

729

178

114

Loss from operations
Interest and other (expense), net

(682)
(16)

(121)
(2)

(44)

Net loss
Beneficial conversion of convertible debt

(698)
(12)

(123)
—

(45)
—

Net loss attributable to common stockholders

(710)%

(123)%

(45)%

Total operating expenses

(1)

Comparison of Years Ended December 31, 2001, 2002 and 2003

Revenues
Total revenue from our products increased from $2.6 million in 2001, to $12.3 million in 2002 to $22.7 million in 2003. These
increases reflect an increased focus on commercializing our products. We released additional products in our MAS and classic fusion product
lines in 2001, 2002 and 2003, which contributed to the increase in revenues. Specifically, the increase in revenues in 2003 over 2002
resulted primarily from an additional $6.8 million in sales of our MAS products and an additional $3.6 million in sales of our classic fusion
products, principally our allograft implants. During the fourth quarter of 2003, we launched our new minimally invasive spine surgery
products under the product name MaXcess. We expect our MAS products to be a significant revenue contributor in the near future.

Cost of Goods Sold
Cost of goods sold increased from $1.4 million in 2001, to $5.3 million in 2002 to $6.8 million in 2003. Cost of goods sold consists of
material and overhead costs. The primary component of overhead cost is the depreciation on our instrument sets and NeuroVision systems,
both of which we depreciate over three years. The increases in the cost of goods sold resulted primarily from increased sales of products and
the costs associated with commercializing those products. As a percentage of revenue, costs of goods sold decreased from 53% in 2001, to
43% in 2002, to 30% in 2003, primarily as a result of favorable cost trends due to larger volume purchases of materials and increased sales
of higher margin products.

Gross Margin
Gross margin was 47% of revenues in 2001, 57% in 2002 and 70% in 2003. The improvement in 2002 over 2001 was due primarily to
favorable cost trends as we began to purchase implants and our
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initial nerve avoidance system, INS-1, in larger volumes to support our sales growth. The improvement in 2003 over 2002 primarily reflected
the introduction and sales of our NeuroVision product in the first quarter of 2003, which has higher margins than our classic fusion products.
Our overall gross margin is subject to fluctuation based on the mix between MAS and classic fusion related products, with higher margins
generated by our MAS products.

Research and Development
Research and development expenses totaled $7.3 million in 2001, $6.1 million in 2002 and $6.3 million in 2003. Research and
development expenses consist of costs of product research, product development, regulatory and clinical functions and personnel. The
decrease in 2002 over 2001 was due primarily to decreases of $642,000 in fees paid to research and development consultants as we focused
on commercializing our products, $374,000 in patent and legal fees and $354,000 of headcount related costs. These decreases were partially
offset by increased expenditures of $289,000 for materials used for product testing.
The increase in research and development expenses in 2003 over 2002 was due primarily to increased headcount, lab and office costs,
patent and legal costs and travel costs totaling approximately $1.1 million. These costs were offset by a decrease in consulting fees of
$973,000. We expect research and development expenses to increase as we continue to develop new products to expand our product
offerings.

Sales and Marketing
Sales and marketing expenses totaled $6.9 million in 2001, $10.0 million in 2002 and $12.6 million in 2003. These increases primarily
reflect larger commissions paid to sales representatives and shipping costs as a result of increased sales of our products, and increased
marketing costs. These increases were offset by a decrease in headcount and consulting costs of $233,000 in 2001 and a decrease in office
costs in 2003 of $293,000 related to our German subsidiary. We expect sales and marketing expenses to continue to increase in the future
as a result of continued growth in our sales infrastructure to support growth in our product sales.

General and Administrative
General and administrative expenses totaled $4.5 million in 2001, $5.6 million in 2002 and $6.2 million in 2003. The increase in
expenses in 2002 over 2001 was due to headcount additions resulting in additional salaries of $606,000, insurance premium increases of

expenses in 2002 over 2001 was due to headcount additions resulting in additional salaries of $606,000, insurance premium increases of
$245,000 related to higher sales and increased facility costs. The increase in expenses in 2003 over 2002 was primarily due to increased
facility and office costs of $123,000, increased product liability insurance premiums of $304,000 and additional headcount of $257,000.

Interest and Other Expense, Net
Interest and other expenses totaled $416,000 in 2001, $255,000 in 2002 and $144,000 in 2003. The decrease in 2002 over 2001 was
due primarily to a one-time charge in 2001 to interest expense of $320,000 for the fair market value of warrants to purchase preferred stock
issued as part of a $4.5 million convertible debt offering that was subsequently converted to equity in 2001, and to lower interest rates paid on
our outstanding debt. The decrease in 2003 over 2002 was primarily due to lower interest rates paid on our outstanding debt and a gain on
the sale of intellectual property totaling $125,000.
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Deferred Stock-Based Compensation
We have accounted for options granted to employees and directors in accordance with Statement of Financial Accounting Standards
("SFAS") No. 123, Accounting for Stock-Based Compensation , and related interpretations. As such, compensation expense is recorded on
stock option grants based on the fair value of the options granted, which is estimated on the date of grant using an option-pricing model and it
is recognized on an accelerated basis over the vesting period (typically four years). Deferred stock-based compensation recorded through
December 31, 2003, was approximately $771,000, with accumulated amortization of approximately $209,000. The remaining approximately
$562,000 will be amortized over the vesting periods of the options, generally four years from the date of grant. We expect to record
amortization expense for deferred stock-based compensation as follows:

$

First quarter of 2004
Second quarter of 2004
Third quarter of 2004
Fourth quarter of 2004
Fiscal year 2005
Fiscal year 2006
Fiscal year 2007

110,000
85,000
70,000
59,000
155,000

69,000
14,000

$

Total

562,000

We have accounted for stock options granted to non-employees on a fair-value basis in accordance with SFAS No. 123, Emerging Issues
Task Force Issue No. 96-18, Accounting for Equity Instruments That Are Issued to Other Than Employees for Acquiring, or in
Conjunction with Selling, Goods or Services , and Financial Accounting Standards Board Interpretation No. 28, Accounting for Stock
Appreciation Rights and Other Variable Stock Option or Award Plans an Interpretation of APB Opinion No. 15 and 25 . As a result, the
non-cash charge to operations for non-employee options with vesting or other performance criteria is affected each reporting period by
changes in the fair value of our common stock. Compensation expense for options granted to non-employees amounted to $22,000, $43,000
and $458,000 for the years ended December 31, 2001, 2002 and 2003, respectively. Compensation expense for options granted to nonemployees amounted to $573,000 for the period from July 21, 1997, the date of our inception, to December 31, 2003. The amount of
compensation expense to be recorded in the future for options granted to non-employees is subject to change each reporting period based
upon changes in the fair value of our common stock, estimated volatility and risk free interest rate until the non-employee completes
performance under the option agreement.

Liquidity and Capital Resources
Since our inception in 1997, we have incurred significant losses and as of December 31, 2003, we had an accumulated deficit of
$64.3 million. We have not yet achieved profitability, and anticipate that we will continue to incur net losses for the foreseeable future. We
expect that our research and development, sales and marketing and general and administrative expenses will continue to grow and, as a
result, we will need to generate significant net sales to achieve profitability. To date, our operations have been funded primarily with proceeds
from the sale of preferred stock. Gross proceeds from our preferred stock sales total $74.4 million to date. We also financed our operations,
purchases of equipment and leasehold improvements through leases and loans. As of December 31, 2003, we had outstanding balances
under loan and lease agreements of $5.0 million. The outstanding balance under the loan agreement was $4.5 million with an interest rate
at lenders' prime plus one and one half percent (4 percent at December 31, 2003) with maturities through 2006. The remaining balance of
$500,000 is comprised of a capital lease and a note with interest rates ranging from 5.5 to 11.9 percent with maturities through 2005.
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Cash, cash equivalents and short-term investments decreased from $9.7 million at December 31, 2001, to $6.9 million at
December 31, 2002, and increased to $9.6 million at December 31, 2003. The decrease in 2002 over 2001 was due primarily to purchases
of other assets, property and equipment of $2.0 million, cash used in operating activities of $14.0 million and partially offset by net proceeds
from the issuance of preferred stock of $14.8 million and the payment of notes payable of $1.2 million. The increase in 2003 over 2002 was
due primarily to $9.9 million of proceeds from the issuance of preferred stock in the second quarter of 2003 and an increase in notes payable
of $4.7 million, offset by the cash used to fund our 2003 operations of $7.6 million and capital expenditures of $2.8 million.

Net cash used in operating activities decreased from $18.4 million in 2001 to $14.0 million in 2002 and $7.6 million in 2003. These
decreases in net cash used in operating activities were primarily due to reductions in our net loss and partially offset by increases in our
inventory balance.
Net cash used in investing activities increased from $790,000 million in 2001 to $2.0 million in 2002 and $6.9 million in 2003. The
increase in net cash used in investing activities from 2001 to 2002 related to the purchase of property and equipment to support our sales
growth. The increase in net cash used in investing activities from 2002 to 2003 was primarily due to purchases of property and equipment
and the purchase of short term investments with the proceeds from our preferred stock financing.
Net cash provided by financing activities decreased from $27.0 million in 2001 to $13.2 million in 2002, and remained constant at
$13.3 million in 2003. The decrease in net cash provided by financing activities from 2001 to 2002 is due primarily to the sale of
$14.8 million of preferred stock in 2002 as compared to $23.0 million in 2001. Net cash provided by financing activities from 2002 to 2003
remained constant due to borrowings in 2003 of $4.7 million and sale of preferred stock of $9.9 million.

In January 2003, we entered into a revised loan and security agreement with our primary lender. This credit facility provides for
borrowings of up to $5.0 million and is collateralized by qualified accounts receivable and fixed assets. The interest rate is lender's prime plus
one and one-half percent per year. In May 2003, we executed an amendment to this agreement that extended the maturity date of this facility
through September 2006. As of December 31, 2003, we have borrowed $4.5 million under this credit facility. On February 11, 2004, we
received a commitment letter from our bank increasing our credit facility to $9.6 million. The interest rate is lender's prime plus one-half of
one percent with maturity dates through January 2008.

The following summarizes our long-term contractual obligations as of December 31, 2003 (in thousands) :
Payments Due by Period
Less than 1
Year

Total

1 to 3 Years

4 to 5 Years

After 5 Years

$

—
—
—
220

$

220

$

(In thousands)

Capital leases
Operating lease
Notes payable
Other contractual obligations

$

Total

$

349
323
4,695
1,145

$

6,512

$

326
323
3,493

$

160

4,302

23
—
1,202
315

$

1,540

$

—
—
—
450
450

We believe that our current cash and cash equivalents, excluding the proceeds from this offering, together with our short-term
investments, the cash to be generated from expected product sales and our ability to draw down on our secured revolving line of credit, will be
sufficient to meet our projected operating requirements for at least the next 12 months. If existing cash, short-term securities and cash
generated from operations are insufficient to satisfy our liquidity requirements, we may seek to sell additional equity or debt securities or
obtain an additional credit facility. The sale of additional equity or convertible debt securities could result in dilution to our stockholders. If
additional funds are
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raised through the issuance of debt securities, these securities could have rights senior to those associated with our common stock and could
contain covenants that would restrict our operations. Any additional financing may not be available in amounts or on terms acceptable to us,
or at all. If we are unable to obtain this additional financing, we may be required to reduce the scope of our planned product development and
marketing efforts.

Quantitative and Qualitative Disclosure About Market Risk
Our exposure to interest rate risk at December 31, 2003, is related to our investment portfolio and our borrowings. Fixed rate
investments and borrowings may have their fair market value adversely impacted from changes in interest rates. Floating rate investments
may produce less income than expected if interest rates fall, and floating rate borrowings will lead to additional interest expense if interest
rates increase. Due in part to these factors, our future investment income may fall short of expectations due to changes in U.S. interest rates.
We invest our excess cash in debt instruments of the U.S. government and its agencies and in high quality corporate issuers. Due to the
short-term nature of these investments, we have assessed that there is no material exposure to interest rate risk arising from our
investments.
We have operated mainly in the United States, and all of our sales were made in U.S. dollars in 2001, 2002 and 2003. Accordingly, we
have not had any material exposure to foreign currency rate fluctuations.

Income Taxes

Realization of deferred tax assets is dependent upon the uncertainty of the timing and amount of future earnings, if any. Accordingly, full
deferred tax asset valuation allowances have been established as of December 31, 2002 and 2003 to reflect these uncertainties.
As of December 31, 2003, we had federal and state net operating loss carryforwards of approximately $57.5 million and $33.6 million,
respectively, and federal and state tax credit carryforwards of approximately $1.9 million and $1.4 million, respectively. Federal tax credit
carryforwards will begin to expire in 2012 unless previously utilized. The state credit carryforwards do not expire. Utilization of the net
operating loss and tax credit carryforwards may be subject to a substantial annual limitation due to the ownership change limitations provided
by the Internal Revenue Code. This annual limitation may result in the expiration of net operating loss and tax credit carryforwards before
utilization.

Recently Issued Accounting Standards
In June 2002, the Financial Accounting Standards Board (FASB) issued Statement of Accounting Standards (SFAS) No. 146,
"Accounting for Exit or Disposal Activities." SFAS No. 146 addresses significant issues regarding the recognition, measurement, and
reporting of costs that are associated with exit and disposal activities, including restructuring activities that are currently accounted for
pursuant to the guidance that the Emerging Issues Task Force (EITF) has set forth in EITF Issue No. 94-3, "Liability Recognition for Certain
Employee Termination Benefits and Other Costs to Exit an Activity (including Certain costs Incurred in a Restructuring)." The scope of SFAS
No. 146 also includes (1) costs related to terminating a contract that is not a capital lease and (2) termination benefits that employees who are
involuntarily terminated receive under the terms of a one-time benefit arrangement that is not an ongoing benefit arrangement or an
individual deferred-compensation contract. SFAS No. 146 is effective for exit or disposal activities that are initiated after December 31, 2002.
As we have not currently entered into exit, disposal or restructure activities, adoption of SFAS No. 146 did not have a material impact on our
consolidated financial position or results of operations.
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In December 2002, the FASB issued SFAS No. 148, "Accounting for Stock-Based Compensation—Transition Disclosure—an
amendment of FAS 123" (SFAS No. 148). This statement amends SFAS No. 123, "Accounting for Stock-Based Compensation," to provide
alternative methods of transition for a voluntary change to the fair value based method of accounting for stock-based employee compensation.
In addition, this Statement amends the disclosure requirements of Statement 123 to require prominent disclosures in both annual and
interim financial statements about the method of accounting for stock-based employee compensation and the effect of the method used on
reported results. We intend to continue to account for stock-based compensation to employees and directors using the intrinsic value method
prescribed by APB Opinion No. 25, and related interpretations. We have made certain disclosures required by SFAS No. 148 in the
consolidated financial statements for the year ended December 31, 2003. Accordingly, adoption of SFAS No. 148 did not impact our
consolidated financial position or results of operations.
In January 2003, the FASB issued FASB Interpretation No. 46, "Consolidation of Variable Interest Entities" ("FIN 46"), which is
effective on January 1, 2004. FIN 46 requires a variable interest entity to be consolidated by a company if that company is subject to a
majority of the risk of loss from the variable interest entity's activities or entitled to receive a majority of the entity's residual returns or both.
The adoption of FIN 46 is not expected to have a material impact on our consolidated results of operations or the financial position.
In May 2003, the FASB issued SFAS No. 150, Accounting for Certain Financial Instruments with Characteristics of Both Liabilities
and Equity. SFAS No. 150 requires that certain financial instruments, which under previous guidance were accounted for as equity, must
now be accounted for as liabilities. The financial instruments affected include mandatory redeemable stock, certain financial instruments that
require or may require the issuer to buy back some of its shares in exchange for cash or other assets and certain obligations that can be
settled with shares of stock. SFAS No. 150 is effective for all financial instruments entered into or modified after May 31, 2003 and otherwise
is effective the beginning of the first interim period after June 15, 2003. The adoption of SFAS No. 150 did not have a material impact on our
consolidated financial statements.
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BUSINESS
Overview
We are a medical device company focused on the design, development and marketing of products for the surgical treatment of spine
disorders. Our product portfolio is focused on applications in the over $2 billion U.S. spine fusion market. This market is expected to grow at
an estimated annual rate of 18% through 2005. Our current principal product offering includes a minimally invasive surgical platform that we
call maximum access surgery, or MAS, as well as classic fusion products. MAS combines three of our current product offerings
—NeuroVision, a proprietary software-driven nerve avoidance system, MaXcess, a split blade-design minimally invasive surgical system
and specialized implants—that collectively minimize soft tissue disruption during spine surgery. We believe our MAS platform provides a
unique and comprehensive solution for safe and reproducible minimally disruptive surgical treatment of spine disorders. Our classic fusion
portfolio is comprised of a range of products, including spine allografts and spine implants such as rods, plates and screws that are necessary
for a variety of spine surgery procedures. All of our currently marketed products have been cleared by the FDA. NeuroVision has been used in
over 15,000 spine surgeries and our implants have been used in over 10,000 fusions.

We believe our MAS platform, including its key components NeuroVision, MaXcess and implants, provides a surgeon with enhanced
access to the spine in a manner that affords direct visibility and avoidance of critical nerves. Using our MAS platform, surgeons are able to
perform minimally disruptive surgical procedures. In addition, our MAS platform has enabled innovative procedures such as extreme lateral
interbody fusion, or XLIF, which have significant benefits over other minimally invasive procedures. All of the procedures facilitated by our
MAS platform provide significant benefits, including reduced operating time, trauma and blood loss to the patient and faster overall patient
recovery time.

Our Strategy
Our goal is to become a leading provider of creative medical products that provide comprehensive solutions for the surgical treatment of
spine disorders. To achieve this objective, we are pursuing the following business strategies:

•

Establish our Integrated Surgical Systems as a Standard of Care . We believe our MAS platform will become the standard
of care for minimally invasive spine surgery as spine surgeons continue to adopt our products and recognize their benefits. We
believe that our MAS platform has the potential to dramatically improve the clinical results of minimally invasive spine surgery.
We dedicate significant efforts to educate spine surgeons regarding the multiple clinical benefits of our products. Importantly, we
intend to capitalize on the increased patient demand for minimally disruptive surgical alternatives.

•

Expand Sales and Marketing Efforts . We currently sell our products through a network of over 35 independent sales agencies
with over 160 independent sales representatives that target approximately 4,000 surgeons that perform spine surgeries. We
intend to expand the number of agencies selling our products in order to increase the market penetration of our products. We
also intend to capitalize on broader market acceptance of our products to convert some of our relationships with these agencies
into exclusive selling arrangements.

•

Continue to Introduce New Creative Products . One of our core competencies is our ability to develop and commercialize
creative spine surgery products. For example, in 2003, we introduced seven new products and several product enhancements.
We have several additional products currently under development, including total disc and nucleus replacement implants,
MAS platform expansion, synthetic alternatives to allograft implants and other implants to stabilize the
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spine. We believe that these additional complementary products will allow us to generate more revenue opportunities from
each spine surgery procedure while improving patient care.

•

Provide Tailored Solutions in Response to Surgeon Needs . Responding quickly to the needs of spine surgeons, which we
refer to as Absolute Responsiveness, is central to our corporate culture, critical to our success and differentiates us from our
competition. We solicit information and feedback from our surgeon customers and clinical advisors regarding the utility of and
potential improvements to our products. For example, we have an on-site machine shop that allows us to manufacture product
prototypes on a real-time basis while the surgeon is on site. We utilize our state-of-the-art cadaver operating theater to provide
clinical training and to validate new ideas through prototype testing.

•

Selectively License or Acquire Complementary Spine Products and Technologies . In addition to building our company
though internal product development efforts, we intend to selectively license or acquire complementary products and
technologies. By acquiring complementary products, we believe we can leverage our expertise at bringing new products to
market and provide additional selling opportunities for our independent sales agencies.

Market Opportunity
Back pain is the number one cause of healthcare expenditures in the United States, with a direct cost of more than $50.0 billion annually
for diagnosis, treatment and rehabilitation. The U.S. market for lumbar and cervical spine fusion, the focus of our business, was estimated to
be over $2.0 billion in 2003, and is anticipated to grow to over $2.8 billion by 2005.
We believe that the market for spine surgery procedures will continue to grow because of the following market dynamics:

•

Increased Use of Implants. The use of implants has evolved into the standard of care in spine surgery. Over the past five
years, there has been a significant increase in the percentage of spine fusion surgeries using implants and it is expected that
70% of all spine fusion surgeries will involve implants by 2005.

•

Demand for Minimally Invasive Alternatives. As with other surgical markets, we anticipate that the broader acceptance of
minimally invasive spine surgery will result in increased demand for these types of surgical procedures.

•

Favorable Demographics. The population segment most likely to experience back pain is expected to increase as a result of
aging baby boomers, people born between 1946 and 1965. We believe this population segment will demand a quicker return to
activities of daily living following surgery.

Spine Anatomy and Disorders
The spine is the core of the human skeleton, and provides a crucial balance between structural support and flexibility. It consists of 29

separate bones called vertebrae that are connected together by connective tissue to permit a normal range of motion. The spinal cord, the
body's central nerve
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conduit, is enclosed within the spinal column. Vertebrae are paired into what are called motion segments that move by means of three joints:
two facet joints and one spine disc.

The four major categories of spine disorders are degenerative conditions, deformities, trauma and tumors. The largest market and the
focus of our business is degenerative conditions of the facet joints and disc space. These conditions can result in instability and pressure on
the nerve roots as they exit the spinal column, causing back pain or radiating pain in the arms or legs.

Current Treatments for Spine Disorders
The prescribed treatment for spine disorders depends on the severity and duration of the disorder. Initially, physicians will prescribe nonoperative procedures including bed rest, medication, lifestyle modification, exercise, physical therapy, chiropractic care and steroid injections.
In most cases, non-operative treatment options are effective; however, many patients require spine surgery. It is estimated that in excess of
one million patients undergo spine surgery each year in the United States, and the number of spine surgery procedures is expected to grow
to over 1.2 million per year by 2005. The most common spine surgery procedures are: discectomy, the removal of all or part of a damaged
disc; laminectomy, the removal of all or part of a lamina, or thin layer of bone, to relieve pinching of the nerve and narrowing of the spinal
canal; and fusion, where two or more adjoining vertebrae are fused together to provide stability. All three of these procedures require access to
the spine. Traditional open surgical approaches require large incisions to be made in the back so that surgeons can see the spine and
surrounding area. Most open procedures are invasive, lengthy and complex, and may result in significant blood loss, extensive dissection of
tissue and lengthy hospitalization and rehabilitation.
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Minimally Invasive Surgical Procedures
The benefits of minimally invasive surgical, or MIS, procedures in other areas of orthopedics have significantly contributed to the strong
and growing demand for minimally invasive spine surgery. Surgeons and hospitals seek spine procedures that result in fewer operative
complications, shorter surgery times and decreased hospitalization. At the same time, patients seek procedures that cause less trauma and
allow for faster recovery times. Despite these benefits, the rate of adoption of minimally invasive surgical procedures has been slow with
respect to the spine.
We believe the two principal factors contributing to spine surgeons' slow adoption of minimally invasive alternatives are: (1) the limited
or lack of access and visibility of the surgical anatomy, as well as, (2) the associated complex instruments that have been required to perform
these procedures. Most minimally invasive systems do not allow the surgeon to directly view the spine and provide only restrictive

visualization through a camera system or endoscope, while also requiring the use of complex surgical techniques. In addition, most
minimally invasive systems use complex or highly customized surgical instruments that require special training and the completion of a
large number of trial cases before the surgeon becomes proficient using the system.
Although a number of minimally invasive surgical approaches exist for spine surgery, virtually all have failed to gain widespread
acceptance to date. The three primary minimally invasive surgical approaches are laparoscopic anterior lumbar interbody fusion, or Lap ALIF;
MIS posterior lumbar interbody fusion, or MIS PLIF; and MIS transforaminal lumbar interbody fusion, or MIS TLIF. In a Lap ALIF, the
surgeon typically accesses the spine from an entry point on the patient's abdomen. This approach has not been widely accepted in part due to
the need for a general surgeon to assist the spine surgeon in maneuvering past vascular structures and critical organs. In an MIS PLIF, the
surgeon typically accesses the spine from an entry point on the patient's back. MIS TLIF is similar to MIS PLIF except that the surgeon
retracts the back muscles to the side in order to avoid the spinal canal and nerves. MIS PLIF and MIS TLIF have not been widely accepted
because of the difficulty in avoiding critical nerves.

The NuVasive Solution
Maximum Access Surgery (MAS)
Our MAS platform allows surgeons to perform a wide range of minimally disruptive procedures, while overcoming the shortcomings of
alternative minimally invasive surgical techniques. We believe our products improve clinical results, and have both the potential to expand
the number of minimally disruptive procedures performed and become a standard of care in spine fusion surgery.
Our MAS platform combines NeuroVision, MaXcess, and complementary implants. NeuroVision enables surgeons to avoid neural
anatomy while MaXcess affords direct customized access to the spine for implant delivery. MaXcess also allows surgeons to use well
established traditional instruments in a minimally disruptive and less traumatic manner. We also offer a variety of implants that enable
sufficient structural support while conforming to the anatomical requirements of the patient.
Our products facilitate primary minimally invasive spine surgery procedures and enable innovative procedures such as an XLIF. The
XLIF procedure allows surgeons to access the spine from the side rather than from the front or back, which results in less operating time and
reduced patient trauma and blood loss. Notwithstanding these benefits, XLIFs have historically been viewed by most surgeons as too difficult
to perform due to the number of critical nerves that must be avoided.
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We believe procedures enabled by our MAS platform provide significant benefits, including reduced surgery times, reduced hospital
stays, and less trauma and blood loss for the patient, resulting in faster overall patient recovery times.

•

Reduced Surgery Times . XLIF procedures utilizing our MAS platform, which we refer to as MAS XLIF, have averaged about
70 minutes to perform which we believe is substantially shorter than it takes to perform an equivalent open procedure.

•

Reduced Hospital Stays . Hospital stays following a MAS XLIF procedure have averaged one to two days which we believe is
substantially shorter than the hospital stays associated with an equivalent open procedure.

•

Reduced Recovery Times . Due to smaller incisions and less dissection, we believe that the pain and recovery times for
patients following a MAS XLIF are significantly less than with an equivalent open procedure. In some cases, we have had
patients walking the same day as surgery following a MAS XLIF.

MAS—NeuroVision
NeuroVision utilizes electromyography, or EMG, and proprietary software algorithms and graphical user interfaces to provide surgeons
with an enhanced nerve avoidance system. Our system functions by monitoring changes in electrical signals across muscle groups, which
allows us to detect underlying changes in nerve activity. We connect the instruments that surgeons use to a computer system that provides
real time feedback during surgery. Our system analyzes and then translates complex neurophysiologic data into simple, useful information
to assist the surgeon's clinical decision making process. For example, during a pedicle screw test, in which the integrity of an implant is
tested, if the insertion of a screw results in a breach of the bone, a red light and corresponding numeric value will result so that the surgeon
may reposition the implant to avoid potential nerve impingement or irritation. If no breach of the bone occurs, a green light and corresponding
numeric value will result. The initial application of NeuroVision, Screw Test with INS-1, was cleared by the FDA in November 2000 and
commercially launched in 2001. NeuroVision has been used in over 15,000 spine surgeries to date.
Surgeons can dynamically link familiar surgical instruments to NeuroVision, thus creating an interactive set of instruments that enable
the safe navigation of neural anatomy. NeuroVision can be operated independently by the surgeon eliminating the need for additional
technical support. The system's proprietary software and easy to use graphical user interface enables the surgeon to make critical decisions
in real time resulting in safer and faster procedures with the potential for improved patient outcomes.

MAS—MaXcess
Our MaXcess system consists of instrumentation and specialized implants that provide maximum access with minimal soft tissue
disruption. MaXcess has a split blade design consisting of three blades that can be positioned to build the surgical exposure in the shape and
size specific to the surgical requirements rather than the fixed tube design of other minimally invasive surgical systems. MaXcess' split blade

size specific to the surgical requirements rather than the fixed tube design of other minimally invasive surgical systems. MaXcess' split blade
design also provides expanded access to the spine, which allows surgeons to perform surgical procedures using instruments that are similar
to those used in open procedures but with a significantly smaller incision. The ability to use familiar instruments reduces the learning curve
and facilitates the adoption of our products. Our system's illumination of the operative corridor aids in providing surgeons with direct
visualization of the patient's anatomy, without the need for additional technology or other special equipment. Our MaXcess system was
commercially launched in October 2003.
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MaXcess allows surgeons to perform a wide range of conventional spine procedures through a minimally disruptive approach. MaXcess
enables multiple applications designed for each of the following surgical approaches: TLIF, XLIF and decompression, which is removal of a
portion of bone over the nerve root or disc from under the nerve root to relieve pinching of the nerve. We believe that MaXcess, in
combination with NeuroVision and our specialized implants, will allow more surgeons to use innovative procedures that offer important
clinical benefits. This includes the new and innovative lateral procedure, XLIF. The XLIF procedure significantly reduces the time of the
surgery and also the patient tissue trauma and blood loss, resulting in faster overall patient recovery times. Previously, lateral surgery could
only be performed by a handful of very highly skilled surgeons that needed to be accompanied by a general surgeon. Now, with our MAS
solution, surgeons can successfully avoid critical nerves and access the spine with minimal soft tissue disruption.
We believe MaXcess provides the following key benefits compared to other existing minimally invasive surgical systems:

•

Maximizes Access. The split-blade design enables surgeons to customize the surgical exposure to the patient and surgical
requirement while maximizing the direct visualization of a patient's anatomy, without additional visualization tools such as
endoscopes, cameras, and microscopes.

•

Uses Conventional Instruments . MaXcess allows surgeons to use instruments similar to those used in open procedures and
so requires minimal additional training.

•

Provides Benefits of MAS with Broad Application. MaXcess enables surgeons to accomplish a wide range of surgical goals,
such as neural decompression, disc height restoration and bony fusion, with MAS technology that minimizes operation time
and expedites patient recovery and a return to activities of daily living.

MAS—Specialized Implants
We have a number of implants designed to be used with our MAS platform. These implants are utilized for interbody disc height
restoration for fusion, and stabilization of the posterior part of the spine. These implants include precision-machined lumbar allograft and
related instrumentation for TLIF and XLIF surgical procedures. Our implants are available in a variety of heights, widths and lengths to
accommodate the anatomical requirements of the patient and the particular fusion procedure. Our implants are designed for insertion into the
smallest possible space while maximizing surface area contact for fusion.

Our fixation systems, such as rods, plates, and screw implants, have been uniquely designed to be delivered through our MaXcess
system to provide stabilization of the posterior spine. These systems enable minimally disruptive placement of implants and are intended to
reduce operating time and patient morbidity.

Classic Fusion
We have developed a suite of traditional spine surgery products, which we refer to as classic fusion, including a line of precisionmachined cervical and PLIF allograft implants, a titanium surgical mesh system, and related instrumentation. Allograft implant tissue is
recovered from deceased human donors, which is processed into specified sizes and shapes and sterilized for implantation. Unlike other
suppliers of allograft implants, our proprietary packaging process allows us to provide a ready-to-use structural graft eliminating the need for
refrigeration and re-hydration. We package all of our allograft implants in a sterile saline solution. In addition, our allograft packaging and
instrumentation are color-coded to assist the surgeon in selecting the proper size instrument for use with the chosen allograft implant.
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Our classic fusion product offerings consist of the following:
•

Triad Cervical Allograft System. A line of precision-machined cervical allograft implants and related instrumentation. Our
cervical allografts are available in a variety of heights and widths.

•

Triad Lumbar Allograft Systems. A line of precision-machined lumbar allograft implants and related instrumentation for PLIF
surgical procedures. Our lumbar allografts are available in a variety of heights, widths and lengths.

•

Titanium Surgical Mesh System . Titanium surgical mesh implant and related instrumentation used in the thoracic and
lumbar regions of the spine to replace a diseased or damaged vertebrae caused by tumor or fracture, to restore the height of a
collapsed vertebrae and to achieve decompression of the spinal cord and neural tissues. Our proprietary surgical mesh implant
combines the strength of titanium with the ability to cut and shape the implant during surgery and is available in a wide range
of diameters and heights.

While NeuroVision or MaXcess typically are the first of our products that a surgeon adopts, the classic fusion product offerings expand
the revenue opportunity available to us in each procedure. In addition to these existing products, we are also developing a synthetic
alternative to bone allograft and other implants used to stabilize the spine.

Products Under Development

MAS Platform Expansion
We are developing additional complementary implant and instrument devices to expand our MAS platform, including a novel pedicle
screw that will enable easier minimal access insertion and application. Surgeon directed design of this system has helped create a versatile
product that excels at both minimal access and open applications. We will also be releasing a MaXcess Cervical System that brings all of the
benefits of minimally disruptive surgery to interbody and plating procedures of the cervical spine. As with all of our implant and instrument
development initiatives, it is important to create innovative products that assist the surgeon in providing better minimal access alternatives
that enable a quicker recovery process for the patient. This goal has driven us to further development of a new MaXcess retraction system
that will offer expanded capabilities that incorporate new, time-saving and increased patient safety features.
To further our desire for patient safety, we are continually improving the features and software capabilities of our NeuroVision neural
avoidance system. This unique product remains the only surgeon directed nerve avoidance tool in the market. We have developed, but have
not yet released, an enhancement to NeuroVision that will allow surgeons to continually monitor the status of retracted nerves during spine
surgery. We believe that our continued improvements to our product platform and our development of new surgeon directed enhancements
will ensure our continued leadership in this area.

Synthetic Allograft Alternative
We are also developing a number of creative solutions for structural allograft alternative. One novel polymer technology being surgically
used today is polyaryletheretherketone, a high performance thermopolymer, or PEEK. We believe PEEK polymer is ideally suited for
medical device applications because it exhibits a superior combination of biocompatibility, imaging versatility, and biomechanical load transfer
and strength. This synthetic alternative is also attractive because the technology enables greater versatility for shapes and sizes of implants. If
a 510(k) clearance cannot be achieved, PEEK material implants will require a premarket approval pathway with clinical trials for certain spine
indications.
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Motion Preservation—Total Disc Replacement Products
We are developing proprietary total lumbar disc replacement products, both lateral and anterior, and cervical disc replacement products,
anterior only. These products are intended to allow surgeons to address a patient's pain and dysfunction while maintaining normal range of
motion and avoiding future adjacent level degeneration that often occurs after spine fusion. We believe that the ability to insert a lumbar total
disc replacement from a lateral approach in a MAS procedure will be unique to us, but will require PMA rather than 510(k) clearance. Our
total disc replacement products are currently undergoing biomechanical testing. We have filed three patent applications on these products, two
in the United States and one internationally. We intend to complete our pre-clinical trials and commence human pilot studies in 2005.

Motion Preservation—Nucleus Replacement Products
We have acquired patents covering biomaterials that may be used as injectable disc nucleus replacement materials. We believe these
products will allow surgeons to address a patient's pain, and restore stability and motion to the disc without fusion or the need for total disc
replacement. We expect to complete our pre-clinical trials and commence human pilot studies in 2005.
The U.S. market for total disc and nucleus replacement products is expected to be as high as $750.0 million by 2008.
We expect that our total disc and nucleus replacement products will require premarket approval, which will require considerably more
data and FDA review time than the 510(k) clearance process. Obtaining market approval is a process that may require lengthy clinical trials
and therefore, even if products are successfully developed, they will not be commercially available for a number of years.

Research and Development
Our research and development efforts are primarily focused in the near term on developing further enhancements to our existing
products as well as developing our total disc and nucleus replacement products. Our research and development staff consists of 23 people,
including one who holds a Ph.D. degree and three who hold other advanced degrees. Our research and development group has extensive
experience in developing products to treat spine pathology, and continues to work closely with our clinical advisors and spine surgeon
customers to design products that are intended to improve patient outcomes, simplify techniques, shorten procedures, reduce hospitalization
and rehabilitation times and, as a result, reduce costs.

Sales and Marketing
Our sales team is led by our sales vice president and seven regional directors who supervise over 35 independent sales agencies with
over 160 independent sales representatives. We invoice products directly to hospitals, generally at list prices, and pay commissions to our
sales agencies and representatives. We select our sales agencies and representatives based on their expertise in spine surgery medical
device sales, reputation within the surgeon community and sales coverage. Each sales agency and representative is assigned a sales
territory for some or all of our products and is subject to periodic performance reviews. These relationships typically provide the representative

the exclusive right to sell our products within the sales territory. As our products become more broadly accepted in the market, we intend to
convert some of these relationships into exclusive sales agency arrangements whereby the agent would sell only our products. We also
require each sales agency and representative to attend periodic sales and product training programs. We also market our products at various
industry conferences and through industry organized surgical training courses. In addition, we believe that as patients begin to realize the
benefits of our technology, they will accelerate the demand for our products. Substantially all of our products are distributed within the United
States.
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As we launch new products and increase our marketing efforts with respect to existing products, we intend to expand the reach of our
marketing and sales force. We plan to accomplish this by increasing the number of outside sales agencies and representatives. The
establishment and development of a broader sales force will be expensive and time consuming. Because of the intense competition for their
services, we may be unable to secure additional qualified sales agencies and representatives. Further, we may not be able to enter into
agreements with them on commercially reasonable terms, if at all. Even if we do enter into agreements with additional sales agencies or
contract sales organizations, these parties may not commit the necessary resources to effectively market and sell our products or ultimately
be successful in selling our products. Promotion and sales of medical devices are also highly regulated not only by the FDA, but also by the
Federal Trade Commission, and are subject to federal and state fraud and abuse enforcement activities.

Surgeon Training and Education
We devote significant resources to training and educating surgeons on the specialized skills involved in the proper use of our
instruments and implants. We believe that the most effective way to introduce and build market demand for our products is by training
leading spine surgeons in the use of our products. We maintain a state-of-the-art cadaver operating theater and training facility at our corporate
headquarters to help drive adoption of our products. As of December 31, 2003, we had trained approximately 100 spine surgeons in the use
of our products. We intend to continue to focus on training leading spine surgeons in the United States. We believe that a number of these
surgeons will become advocates for our products and will be instrumental in generating valuable clinical data and demonstrating the benefits
of our products to the medical community.
We believe our training methods are both effective for educating surgeons on the use of our products and conducted in compliance with
FDA and other applicable regulations. However, if the FDA determines that our training constitutes promotion of an unapproved use, they
could request that we modify our training or subject us to regulatory enforcement actions, including the issuance of a warning letter,
injunction, seizure, civil fine and criminal penalty.

Manufacturing and Supply
We rely on third parties for the manufacture of our products and their components and servicing, and we do not currently maintain
alternative manufacturing sources for NeuroVision, MaXcess or any other finished goods products. Our outsourcing strategy is targeted at
companies that meet FDA, International Organization for Standardization (ISO), and quality standards supported by internal policies and
procedures. Supplier performance is maintained and managed through a corrective action program ensuring all product requirements are
met or exceeded. We believe these manufacturing relationships minimize our capital investment, help control costs, and allow us to compete
with larger volume manufacturers of spine surgery products.
Following the receipt of products or product components from our third-party manufacturers, we conduct inspection and packaging and
labeling, as needed, at our headquarters facility. Under our existing contracts, we reserve the exclusive right to inspect and assure
conformance of each product and product component to our specifications. We may consider manufacturing certain products or product
components internally, if and when demand or quality requirements make it appropriate to do so.
We are currently working with our third-party manufacturers to increase manufacturing capabilities as we increase our
commercialization efforts. Manufacturers often experience difficulties in scaling-up production, including problems with production yields and
quality control and assurance. If our third-party manufacturers are unable to manufacture our products to keep up with demand, we would not
meet expectations for growth of our business.
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We seek to obtain inventory just-in-time to satisfy our customer obligations. This strategy minimizes backlogs, while increasing
inventory turns and maximizing cash flow. We experienced negligible backlogs in 2003, representing less than 1% of our total revenues.

In July 2002, we entered into a contract manufacturing agreement with Peak Industries, Inc., or Peak, as our exclusive supplier of
NeuroVision systems and handpieces. The initial term of this agreement has expired. Both parties have continued to perform under the
terms of the agreement; however, Peak could cease manufacturing NeuroVision for us at any time. Alternative suppliers for manufacturing
have been identified. We believe that the start-up time to transition this product would be approximately 16 to 20 weeks.
We currently rely on Tissue Banks International, Inc. and Intermountain Tissue Center as our only suppliers of allograft implants. Each
of these agreements remain in effect through 2004, and then automatically renew for successive one year terms unless otherwise
terminated by either party in accordance with the terms of the respective agreement. Because implants are made from human tissue,

maintaining a steady supply is difficult.
We and our third-party manufacturers are subject to the FDA's quality system regulations, state regulations, such as the regulations
promulgated by the California Department of Health Services, and regulations promulgated by the European Union. For tissue products, we
are FDA registered and licensed in the States of California, New York and Florida, the only states that require licenses. For our implants and
instruments, we are FDA registered, California licensed, CE marked and ISO certified. CE is an abbreviation for European Compliance. Our
facility and the facilities of our third-party manufacturers are subject to periodic unannounced inspections by regulatory authorities, and may
undergo compliance inspections conducted by the FDA and corresponding state agencies. For example, we experienced an FDA inspection
in August 2003 regarding our allograft implant business. During its inspection, the FDA issued a Form FDA 483, which is a notice of
inspection observations. We have taken what we believe to be sufficient corrective actions. However, the FDA may impose additional
enforcement, inspections or audits at any time.

Intellectual Property
We rely on a combination of patent, trademark, copyright, trade secret and other intellectual property laws, nondisclosure agreements
and other measures to protect our intellectual property rights. We believe that in order to have a competitive advantage, we must develop and
maintain the proprietary aspects of our technologies. We require our employees, consultants and advisors to execute confidentiality
agreements in connection with their employment, consulting or advisory relationships with us. We also require our employees, consultants
and advisors who we expect to work on our products to agree to disclose and assign to us all inventions conceived during the work day, using
our property or which relate to our business. Despite any measures taken to protect our intellectual property, unauthorized parties may
attempt to copy aspects of our products or to obtain and use information that we regard as proprietary.

Patents
As of February 1, 2004, we had 25 issued U.S. patents and 83 pending patent applications, including 50 U.S. applications, seven
international applications and 26 foreign national applications. The issued and pending patents cover, among other things:
•

targeting systems;

•

MAS spine systems;

•

implants and related instrumentation; and
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•

neurophysiology enabled instrumentation and methodology, including pedicle screw test systems, nerve root retraction
systems and surgical access systems.

Our issued patents begin to expire in 2018. We have multiple patents covering unique aspects and improvements for many of our
products. We do not believe that the expiration of any single patent is likely to significantly affect our intellectual property position.
We have undertaken to protect our neurophysiology platform, including NeuroVision, through a comprehensive strategy covering
various important aspects of our neurophysiology-enabled instrumentation, including, screw test, nerve root retraction, surgical access and
related methodology. Our NeuroVision patent portfolio includes three issued U.S. patents, 18 U.S. patent applications, including nine U.S.
utility, eight U.S. provisional, and one U.S. design, four international patent applications, and 16 foreign national applications on this
instrumentation.

The medical device industry is characterized by the existence of a large number of patents and frequent litigation based on allegations of
patent infringement. Patent litigation can involve complex factual and legal questions and its outcome is uncertain. Any claim relating to
infringement of patents that is successfully asserted against us may require us to pay substantial damages. Even if we were to prevail, any
litigation could be costly and time-consuming and would divert the attention of our management and key personnel from our business
operations. Our success will also depend in part on our not infringing patents issued to others, including our competitors and potential
competitors. If our products are found to infringe the patents of others, our development, manufacture and sale of such potential products
could be severely restricted or prohibited. In addition, our competitors may independently develop similar technologies. Because of the
importance of our patent portfolio to our business, we may lose market share to our competitors if we fail to protect our intellectual property
rights.
As the number of entrants into our market increases, the possibility of a patent infringement claim against us grows. While we make an
effort to ensure that our products do not infringe other parties' patents and proprietary rights, our products and methods may be covered by
U.S. patents held by our competitors. In addition, our competitors may assert that future products we may market infringe their patents.
A patent infringement suit brought against us or any strategic partners or licensees may force us or any strategic partners or licensees to
stop or delay developing, manufacturing or selling potential products that are claimed to infringe a third party's intellectual property, unless
that party grants us or any strategic partners or licensees rights to use its intellectual property. In such cases, we may be required to obtain
licenses to patents or proprietary rights of others in order to continue to commercialize our products. However, we may not be able to obtain
any licenses required under any patents or proprietary rights of third parties on acceptable terms, or at all. Even if any strategic partners,
licensees or we were able to obtain rights to the third party's intellectual property, these rights may be non-exclusive, thereby giving our
competitors access to the same intellectual property. Ultimately, we may be unable to commercialize some of our potential products or may
have to cease some of our business operations as a result of patent infringement claims, which could severely harm our business.

Trademarks
We have 28 trademark registrations, both domestic and foreign, including the following marks: NuVasive, NeuroVision, Creative Spine
Technology, XLIF, INS-1, Spine Evolution Nucleus and SEN. We have ten trademark applications pending, both domestic and foreign, for
the following marks: Neurophysiologic Guidance, Absolute Responsiveness, InStim, Polar Guidance, Triad, MAS and MaXcess.
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Competition

We believe that the principal competitive factors in our markets include:

•

improved outcomes for spine pathology procedures;

•

acceptance by spine surgeons;

•

ease of use and reliability;

•

product price and qualification for reimbursement;

•

technical leadership and superiority;

•

effective marketing and distribution; and

•

speed to market.

We are aware of a number of major medical device companies that have developed or plan to develop products for minimally invasive
spine surgery in each of our current and future product categories.

Our currently marketed products are, and any future products we commercialize will be, subject to intense competition. Many of our
competitors and potential competitors have substantially greater financial, technical and marketing resources than we do, and they may
succeed in developing products that would render our products obsolete or noncompetitive. In addition, many of these competitors have
significantly greater operating history and reputations than we do in their respective fields. Our ability to compete successfully will depend on
our ability to develop proprietary products that reach the market in a timely manner, receive adequate reimbursement and are safer, less
invasive and less expensive than alternatives available for the same purpose. Because of the size of the potential market, we anticipate that
companies will dedicate significant resources to developing competing products. Below are our primary competitors grouped by our product
categories.

MAS Platform
Our NeuroVision system competes with the conventional nerve monitoring systems offered by Nicolet Biomedical and Axon Systems.
We believe our system competes favorably with Nicolet's and Axon's systems on both price and ease of use for the spine surgeon. In
addition, neither Nicolet's nor Axon's systems were designed to support surgeon directed applications. Several companies offer products that
compete with our MaXcess system and implants including competitive offerings by DePuy Spine, Inc., a Johnson & Johnson company, and
Medtronic Sofamor Danek.

Classic Fusion
Many companies compete in the fusion product market and competition is intense. We believe that our most significant competitors are
Medtronic Sofamor Danek, DePuy Spine and Synthes-Stratec, Inc., each of which has substantially greater sales and financial resources
than we do. Medtronic Sofamor Danek, in particular, has a broad classic fusion product line.

Products Under Development
We believe that DePuy Spine, Synthes-Stratec and Medtronic Sofamor Danek are currently developing total disc and nucleus
replacement products. We are also aware of several companies that supply allograft implants and companies that are developing synthetic
alternatives to allograft implants.
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Government Regulation
Our products are medical devices subject to extensive regulation by the FDA and other regulatory bodies. FDA regulations govern,
among other things, the following activities that we or our partners perform and will continue to perform:

•

product design and development;

•

product testing;

•

product manufacturing;

•

product labeling;

•

product storage;

•

premarket clearance or approval;

•

advertising and promotion; and

•

product sales and distribution.

FDA's Premarket Clearance and Approval Requirements
Unless an exemption applies, each medical device we wish to commercially distribute in the United States will require either prior
510(k) clearance or prior premarket approval from the FDA. The FDA classifies medical devices into one of three classes. Devices deemed to
pose lower risk are placed in either class I or II, which requires the manufacturer to submit to the FDA a premarket notification requesting
permission for commercial distribution. This process is known as 510(k) clearance. Some low risk devices are exempt from this requirement.
Devices deemed by the FDA to pose the greatest risk, such as life-sustaining, life-supporting or implantable devices, or devices deemed not
substantially equivalent to a previously cleared 510(k) device are placed in class III, requiring premarket approval. Both premarket clearance
and premarket approval applications are subject to the payment of user fees, paid at the time of submission for FDA review.

510(k) Clearance Pathway
To obtain 510(k) clearance, we must submit a premarket notification demonstrating that the proposed device is substantially equivalent
to a previously cleared 510(k) device or a device that was in commercial distribution before May 28, 1976 for which the FDA has not yet
called for the submission of premarket approval applications. The FDA's 510(k) clearance pathway usually takes from four to twelve months
from the date the application is completed, but it can take significantly longer.
After a device receives 510(k) clearance, any modification that could significantly affect its safety or effectiveness, or that would constitute
a major change in its intended use, will require a new 510(k) clearance or could require premarket approval. The FDA requires each
manufacturer to make this determination initially, but the FDA can review any such decision and can disagree with a manufacturer's
determination. If the FDA disagrees with a manufacturer's determination, the FDA can require the manufacturer to cease marketing and/or
recall the modified device until 510(k) clearance or premarket approval is obtained. If the FDA requires us to seek 510(k) clearance or
premarket approval for any modifications to a previously cleared product, we may be required to cease marketing or recall the modified device
until we obtain this clearance or approval. Also, in these circumstances, we may be subject to significant regulatory fines or penalties. We
have made and plan to continue to make additional product enhancements to our NeuroVision system that we believe do not require new

510(k) clearances.
51

Premarket Approval Pathway
A premarket approval application must be submitted if the device cannot be cleared through the 510(k) process. A premarket approval
application must be supported by extensive data including, but not limited to, technical, preclinical, clinical trials, manufacturing and labeling
to demonstrate to the FDA's satisfaction the safety and effectiveness of the device for its intended use.
After a premarket approval application is complete, the FDA begins an in-depth review of the submitted information, which generally
takes between one and three years, but may take significantly longer. During this review period, the FDA may request additional information
or clarification of information already provided. Also during the review period, an advisory panel of experts from outside the FDA may be
convened to review and evaluate the application and provide recommendations to the FDA as to the approvability of the device. In addition,
the FDA will conduct a preapproval inspection of the manufacturing facility to ensure compliance with quality system regulations. New
premarket approval applications or premarket approval application supplements are required for significant modifications to the manufacturing
process, labeling and design of a device that is approved through the premarket approval process. Premarket approval supplements often
require submission of the same type of information as a premarket approval application, except that the supplement is limited to information
needed to support any changes from the device covered by the original premarket approval application, and may not require as extensive
clinical data or the convening of an advisory panel.

Clinical Trials
A clinical trial is almost always required to support a premarket approval application and is sometimes required for a 510(k) premarket
notification. These trials generally require submission of an application for an investigational device exemption to the FDA. The
investigational device exemption application must be supported by appropriate data, such as animal and laboratory testing results, showing
that it is safe to test the device in humans and that the testing protocol is scientifically sound. The investigational device exemption application
must be approved in advance by the FDA for a specified number of patients, unless the product is deemed a non-significant risk device and

eligible for more abbreviated investigational device exemption requirements. Clinical trials for a significant risk device may begin once the
investigational device exemption application is approved by the FDA and the appropriate institutional review boards at the clinical trial sites.
Future clinical trials of our motion preservation designs and interbody implants will likely require that we obtain an investigational device
exemption from the FDA prior to commencing clinical trials. Our clinical trials must be conducted in accordance with FDA regulations and
federal regulations concerning human subject protection and healthcare privacy. The results of our clinical testing may not support or may not
be sufficient to obtain approval of our product.

Pervasive and Continuing FDA Regulation
After a device is placed on the market, numerous regulatory requirements apply. These include:
•

quality system regulation, which requires manufacturers to follow design, testing, control, documentation and other quality
assurance procedures during the manufacturing process;

•

labeling regulations, which prohibit the promotion of products for unapproved or "off-label" uses and impose other restrictions
on labeling; and

•

medical device reporting regulations, which require that manufacturers report to the FDA if their device may have caused or
contributed to a death or serious injury or malfunctioned in a way that would likely cause or contribute to a death or serious
injury if it were to recur.
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Failure to comply with applicable regulatory requirements can result in enforcement action by the FDA, which may include any of the
following sanctions:

•

fines, injunctions, and civil penalties;

•

recall or seizure of our products;

•

operating restrictions, partial suspension or total shutdown of production;

•

refusing our request for 510(k) clearance or premarket approval of new products;

•

withdrawing 510(k) clearance or premarket approvals that are already granted; and

•

criminal prosecution.

We are subject to unannounced inspections by the FDA and the Food and Drug Branch of the California Department of Health Services,
and these inspections may include the manufacturing facilities of our subcontractors.

International
International sales of medical devices are subject to foreign government regulations, which vary substantially from country to country.
The time required to obtain approval by a foreign country may be longer or shorter than that required for FDA approval, and the requirements
may differ.
The primary regulatory environment in Europe is that of the European Union, which consists of 15 countries encompassing most of the
major countries in Europe. Other countries, such as Switzerland, have voluntarily adopted laws and regulations that mirror those of the
European Union with respect to medical devices. The European Union has adopted numerous directives and standards regulating the
design, manufacture, clinical trials, labeling, and adverse event reporting for medical devices. Devices that comply with the requirements of a
relevant directive will be entitled to bear CE conformity marking, indicating that the device conforms with the essential requirements of the
applicable directives and, accordingly, can be commercially distributed throughout Europe. The method of assessing conformity varies
depending on the class of the product, but normally involves a combination of self-assessment by the manufacturer and a third-party
assessment by a "Notified Body." This third-party assessment may consist of an audit of the manufacturer's quality system and specific
testing of the manufacturer's product. An assessment by a Notified Body in one country within the European Union is required in order for a
manufacturer to commercially distribute the product throughout the European Union. In 2001, we were certified by TUV Product Service, a
Notified Body, under the European Union Medical Device Directive allowing the CE conformity marking to be applied.

Third-Party Reimbursement
We expect that sales volumes and prices of our products will continue to be dependent in large part on the availability of reimbursement
from third-party payors. Such payors include governmental programs, for example, Medicare and Medicaid, private insurance plans and
managed care programs. These third-party payors may deny reimbursement if they determine that a device used in a procedure was not
used in accordance with cost-effective treatment methods, as determined by the third-party payor, or was used for an unapproved indication.
Also, third-party payors are increasingly challenging the prices charged for medical products and services. In international markets,
reimbursement and healthcare payment systems vary significantly by country and many countries have instituted price ceilings on specific
product lines. There can be no assurance that our products will be considered cost-effective by third-party payors, that reimbursement will be

available or, if available, that the third-party payors' reimbursement policies will not adversely affect our ability to sell our products profitably.
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Particularly in the United States, third-party payors carefully review, and increasingly challenge, the prices charged for procedures and
medical products. In addition, an increasing percentage of insured individuals are receiving their medical care through managed care
programs, which monitor and often require pre-approval of the services that a member will receive. Many managed care programs are paying
their providers on a capitated basis, which puts the providers at financial risk for the services provided to their patients by paying them a
predetermined payment per member per month. The percentage of individuals covered by managed care programs is expected to grow in the
United States over the next decade.
We believe that the overall escalating cost of medical products and services has led to, and will continue to lead to, increased pressures
on the healthcare industry to reduce the costs of products and services. There can be no assurance that third-party reimbursement and
coverage will be available or adequate, or that future legislation, regulation, or reimbursement policies of third-party payors will not adversely
affect the demand for our products or our ability to sell these products on a profitable basis. The unavailability or inadequacy of third-party
payor coverage or reimbursement could have a material adverse effect on our business, operating results and financial condition.

Clinical Advisory Board
We have established a clinical advisory board led by Randal Betz, M.D. of Philadelphia, Pennsylvania that we call the Spine Evolution
Nucleus, or SEN. This group consists of elite orthopedic and neurological spine surgeon thought leaders. The SEN consults with us on longterm product planning, research, development and marketing initiatives. Significant pioneering clinical developments have been contributed
to us by Luiz Pimenta, M.D. from Sao Paulo, Brazil and other members of the SEN.

Employees

As of January 1, 2004, we had 76 employees, of which 13 were employed in operations, 21 in research and development, five in
clinical and regulatory, 11 in general and administrative and 26 in sales and marketing. None of our employees is represented by a labor
union and we believe our employee relations are good.

Facilities
Our operations are headquartered in an approximately 20,000 square foot facility in San Diego, California that is leased to us until
November 30, 2004. We believe that our existing facility is adequate for our current needs. We are searching for a new facility of at least
40,000 square feet to support our anticipated expansion.

Legal Proceedings
We, certain of our officers and one of our directors are currently involved in two lawsuits against Medtronic, Inc. and its spine subsidiary,
Medtronic Sofamor Danek. On March 13, 2001, Medtronic initiated a civil action against us in the Circuit Court of Shelby County, in
Memphis, Tennessee, claiming that we had interfered with Medtronic's contracts (including alleged non-competition agreements and
proprietary information and confidentiality agreements) by employing three former Medtronic employees: R. Lewis Bennett, our director and
former vice president, Keith Valentine, our executive vice president, and Pat Miles, our vice president, marketing. Medtronic sought, among
other relief, an injunction preventing us from employing these individuals for a period of one to two years.
In response to the Medtronic lawsuit against us, and because of its potential impact on their livelihoods, Messrs. Bennett, Valentine and
Miles, who were not named in the Tennessee suit, filed an action against Medtronic on April 13, 2001, in the United States District Court for
the Southern
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District of California, seeking a judicial declaration that Medtronic's non-compete agreements were void under California law, and claiming
that Medtronic's efforts to enforce them within California violated the state's unfair competition law. We are not a party in the California action,
but were indemnifying Messrs. Bennett, Valentine and Miles for their legal expenses incurred, until the Tennessee Court issued an
injunction preventing further indemnification.
Each of these lawsuits remains in the discovery phase, and may proceed for an extended period of time. Although the outcome of the
lawsuits cannot be determined with certainty, we believe that we acted within the relevant law, which we believe to be the law of California,
when we hired Messrs. Bennett, Valentine and Miles, two of whom were California residents, to work in our California facility. Because we
did not violate California law when these individuals were hired, we intend to continue to vigorously defend ourselves against Medtronic's
claims and pursue our claims against Medtronic.

The lawsuits have resulted in significant expenses and are a diversion of management's time and other resources. If Medtronic
successfully asserts its claims against us, including claims that we encouraged or allowed individuals to bring with them or to use
confidential documents or information belonging to Medtronic, our operations could be significantly impacted, especially to the extent that it
affects our ability to retain the services of Messrs. Bennett, Valentine and Miles in any meaningful capacity.

Other than the immediately preceding discussion, we are not currently a party to any material legal proceedings.
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MANAGEMENT
Executive Officers, Significant Employees, and Directors
Set forth below are the name, age, position, and a brief account of the business experience of each of our executive officers, significant
employees and directors as of January 31, 2004.
Name

Position

Age

Alexis V. Lukianov
Kevin C. O'Boyle
Keith Valentine
G. Rogan Fry
Patrick Miles
James J. Skinner
G. Bryan Cornwall, Ph.D., P.Eng.
Jonathan D. Spangler
R. Lewis Bennett, Sr.
Jack R. Blair(1)(3)
James C. Blair, Ph.D.(2)(3)
Lesley H. Howe(1)
Joseph S. Lacob(2)(3)
Arda M. Minocherhomjee, Ph.D.(1)(2)

48
48
36
53
38
42
39
36
77
61
64
59
48
50

President, Chief Executive Officer, and Chairman of the Board
Vice President, Finance and Chief Financial Officer
Executive Vice President
Senior Vice President, Corporate Development
Vice President, Marketing
Vice President, Sales
Vice President, Research and Development
Chief Patent Counsel
Director
Director
Director
Director
Director
Director

(1)

Member of audit committee

(2)

Member of compensation committee

(3)

Member of nominating and corporate governance committee

Alexis V. Lukianov has served as our President, Chief Executive Officer, and as one of our directors since July 1999, and as Chairman
of our board of directors since February 2004. Mr. Lukianov has over 20 years of experience in the orthopedic industry with 15 years in senior
management. From April 1996 to April 1997, Mr. Lukianov was a founder of and served as Chairman of the Board and Chief Executive
Officer of BackCare Group, Inc., a spine physician practice management company. From January 1990 to October 1995, Mr. Lukianov held
various positions with Sofamor Danek, Inc., a developer and manufacturer of medical devices to treat disorders of the cranium and spine,
and a subsidiary of Medtronic, Inc., a publicly traded medical technology company, and various of its predecessor entities, including as their
Vice President, Marketing, Senior Vice President, Sales and Marketing, President and Executive Vice President, Global Corporate
Development.
Kevin C. O'Boyle has served as our Chief Financial Officer since January 2003. From December 1996 to December 2002, Mr. O'Boyle
served in various positions at ChromaVision Medical Systems, Inc., a publicly traded medical device firm specializing in the oncology
market, including as its Chief Financial Officer and Chief Operating Officer. From December 1989 to November 1996, Mr. O'Boyle held
various positions with Albert Fisher North America, Inc., a $1.0 billion publicly traded international food company, including Chief Financial
Officer and Senior Vice President of Operations. Mr. O'Boyle is a CPA and received a B.S. in Accounting from the Rochester Institute of
Technology and successfully completed the Executive Management Program at the University of California at Los Angeles John E. Anderson
Graduate Business School.
Keith Valentine has served as our Executive Vice President since January 2002. Prior to that, he served as our Vice President of
Marketing from January 2001 to January 2002. From January 2000 to
56

December 2000, Mr. Valentine served as Vice President of Marketing at ORATEC Interventions, Inc., a medical device company which was
acquired by Smith & Nephew plc, also a medical device company, in 2002. From January 1992 to January 2000, Mr. Valentine served in
various capacities at Medtronic Sofamor Danek, including Vice President of Marketing for the Rods Division and Group Director for the BMP
Biologics program, the Interbody Sales Development effort and International Sales and Marketing. Mr. Valentine received a B.B.A. in
Management and Biomedical Sciences from Western Michigan University.

G. Rogan Fry has held various executive positions with us since March 2000, including serving as our Senior Vice President,
Corporate Development, Vice President, International Sales and Marketing and Vice President, Sales and Marketing. From August 1999 to

March 2000, he served as a sales and marketing consultant to us and various other medical device companies with Senior Associates, a
consulting firm. From August 1997 to August 1999, Mr. Fry provided consulting services to various medical device companies with
CrossBorder Management, a consulting firm. From June 1996 to July 1997, Mr. Fry served as the President and Chief Operating Officer of
BackCare Group, a spine physician practice management company. Mr. Fry received a B.S. in Business Administration from The Citadel
and an M.B.A. from the University of Southern Mississippi.

Patrick Miles has served as our Vice President, Marketing since January 2001. From April 2000 to January 2001, Mr. Miles served as
Director of Marketing for ORATEC Interventions, Inc., a medical device company. From June 1997 to March 2000, he served as Director of
Marketing for Minimally Invasive Systems and Cervical Spine Systems for Medtronic Sofamor Danek. Mr. Miles received a B.S. in Finance
from Mercer University.
James J. Skinner has served as our Vice President, Sales since January 2004. From August 2002 to December 2003, he served as
Vice President of Sales for Surgicon, Inc., a medical device manufacturer. From November 2001 to July 2002, he served as Senior Director,
Neurosurgery Applications at Stereotaxis, Inc., a medical technology company. From 1994 to April 2001, Mr. Skinner served in various
capacities at Medtronic Sofamor Danek, including as a Regional Sales Director for Spinal Implants and Group Director of Sales of Surgical
Navigation Technologies. Mr. Skinner received a B.S. in Biology from Northeastern Illinois University.
G. Bryan Cornwall, Ph.D., P.Eng. has served as our Vice President, Research and Development since January 2004. He also served
in various capacities with us from April 1999 to February 2000, including as a Manager of Research and as a Project Engineer. Prior to rejoining us, from February 2000 to January 2004, Dr. Cornwall served in various capacities at MacroPore Biosurgery, Inc., a developer and
manufacturer of medical devices and therapies, including as its Vice President of Research & Technology and as a Director of Research.
From February 1998 to April 1999, Dr. Cornwall served as Senior Product Engineer at DePuy ACE, Inc., a designer and manufacturer of
orthopedic trauma devices and a subsidiary of Johnson & Johnson Corporation, a manufacturer of healthcare and hygiene products.
Dr. Cornwall received a B.S. in Mechanical Engineering, a Masters of Applied Science in Material Science and a Ph.D. in Mechanical
Engineering specializing in Orthopaedic Biomechanics from Queen's University, Ontario, Canada.

Jonathan D. Spangler has served as our Chief Patent Counsel and Group Director of Intellectual Property since September 2001.
From August 1999 to August 2001, he served as Chief Patent Counsel for A-Med Systems, Inc., a privately held medical technology
company. From September 1997 to July 1999, Mr. Spangler practiced law at the law firm of Arnold White & Durkee, specializing in patent
and trade secret litigation involving medical devices. From June 1995 to September 1997, Mr. Spangler practiced with the law firm of
Haugen & Nikolai, specializing in patent prosecution involving medical devices. Mr. Spangler also worked at the U.S. Patent and Trademark
Office as an entry level examiner. Mr. Spangler is licensed to practice law in the States of California and Minnesota and before the U.S.
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Patent and Trademark Office. Mr. Spangler received a B.S. degree in Biomedical Engineering from Marquette University and a J.D. from the
University of Dayton School of Law.

R. Lewis Bennett, Sr. has served as a member of our board of directors since August 2000. From November 2000 to June 2003,
Mr. Bennett also served as our Executive Vice President. Prior to that, from August 2000 to November 2000, we retained Mr. Bennett to
consult with us regarding sales, marketing and distribution strategies, education and training programs and to provide general guidance and
customer feedback to our president. From January 1991 to August 2000, Mr. Bennett was Senior Vice President of Medtronic Sofamor
Danek. From time to time, Mr. Bennett also serves as a business advisor and motivational speaker for the American Academy of Orthopedic
Surgeons and the Congress of Neurological Surgeons.
Jack R. Blair has been a member of our board of directors since August 2001. From 1980 until his retirement in 1998, Mr. Blair served
in various capacities with Smith & Nephew, Inc. and Richards Medical Company, which was acquired by Smith & Nephew in 1986, most
recently as group president of its North and South America and Japan operations from 1986 to 1998. From 1982 to 1986, he held the
position of President of Richards Medical Company. Mr. Blair currently serves as chairman of the board of directors of dj Orthopedics, Inc., a
medical device company, and as chairman of the board of directors of SCB Computer Technology, Inc., a provider of information technology
consulting, outsourcing, and staffing services. He holds a B.A. in Government from Miami University and an M.B.A. from the University of
California, Los Angeles.
James C. Blair, Ph.D. has served as a member of our board of directors since December 1999. Since 1985, he has served as a general
partner and managing member of Domain Associates, L.L.C., a venture capital management company focused on life sciences. Dr. Blair
also serves on the board of directors of Vista Medical Technologies, Inc. and Pharmion Corporation, as well as several privately-held
healthcare companies. Dr. Blair currently serves as an advisor to the Department of Molecular Biology at Princeton University and an advisor
to the Department of Bioengineering at the University of Pennsylvania. He received a B.S.E. degree from Princeton University and an M.S.E.
and Ph.D. in Electronic Engineering from the University of Pennsylvania.

Lesley H. Howe has been a member of our board of directors since February 2004. Mr. Howe has over 35 years of experience in
accounting, finance and business management within a variety of industries. From December 2001 to present, he has served as Chief
Executive Officer of Consumer Networks LLC, a San Diego-based Internet marketing and promotions company. From 1997 to
December 2001, Mr. Howe was an independent financial and business consultant advising clients on acquisition due diligence and
negotiation strategies, as well as financing strategies. From 1974 to 1997, he was an audit partner of KPMG Peat Marwick LLP, an
international accounting and auditing firm, and had been employed by KPMG since 1967. He served as area managing partner/managing
partner of the Los Angeles office of KPMG from 1994 to 1997. Mr. Howe currently serves on the board of directors of P.F. Chang's China

Bistro, Inc., an owner and operator of restaurants, and dj Orthopedics, Inc., a medical device company. Mr. Howe received a B.S. in business
administration from the University of Arkansas.

Joseph S. Lacob has served as a member of our board of directors since November 1998. Since 1987, Mr. Lacob has been a partner of
Kleiner Perkins Caufield & Byers, a venture capital partnership. Mr. Lacob currently serves on the boards of directors of Sportsline.com, Inc.,
Corixa Corporation and Align Technology, Inc., as well as several privately-held companies. Mr. Lacob received a B.S. in Biological Sciences
from the University of California, Irvine, an M.S. in Public Health from University of California, Los Angeles and an M.B.A. from the
Stanford Graduate School of Business.
Arda M. Minocherhomjee, Ph.D. has served as a member of our board of directors since May 2001. Since 1992, Dr. Minocherhomjee
has served in various capacities for William Blair & Company, L.L.C., including, most recently, as a Principal. Since September 1998,
Dr. Minocherhomjee has also served as
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a managing member of William Blair Capital Partners, L.L.C, an affiliate of William Blair & Company, L.L.C. He currently serves on the
boards of directors of several privately-held pharmaceutical and medical device companies. Dr. Minocherhomjee received an M.S. in
Pharmacology from the University of Toronto, a Ph.D. and M.B.A. from University of British Columbia, and was a post-doctoral fellow in

pharmacology at University of Washington Medical School. William Blair & Company is one of the underwriters of this offering.
Board Composition
Our restated certificate of incorporation, which will be in effect upon the closing of this offering, will provide for a classified board of
directors consisting of three staggered classes of directors, as nearly equal in number as possible. At each annual meeting of stockholders, a
class of directors will be elected for a three-year term to succeed the directors of the same class whose terms are then expiring. The terms of
the directors will expire upon election and qualification of successor directors at the annual meeting of stockholders to be held during the
years 2005 for the Class I directors, 2006 for the Class II directors and 2007 for the Class III directors.
Effective upon the closing of this offering:

•

Our Class I directors will be Joseph S. Lacob and Arda Minocherhomjee.

•

Our Class II directors will be R. Lewis Bennett and Lesley Howe.

•

Our Class III directors will be Alexis Lukianov, James Blair and Jack Blair.

Drs. Minocherhomjee and Blair and Messrs. Lacob, Blair and Howe are independent directors as defined by Rule 4200(a)(14) of the
National Association of Securities Dealers listing standards.

Our restated bylaws to be in effect upon completion of this offering provide that the authorized number of directors, which will be seven,
may be changed by a resolution adopted by at least two-thirds of our directors then in office or by at least two-thirds of our stockholders at our
annual meeting of stockholders. Any additional directorships resulting from an increase in the number of directors may only be filled by the
directors and will be distributed among the three classes so that, as nearly as possible, each class will consist of one-third of the directors.
This classification of our board of directors could have the effect of delaying or preventing changes in control or changes in our management.
Board Committees

Our board of directors has established an audit committee, a compensation committee, and a nominating and corporate governance
committee.

Audit Committee
Our audit committee is a standing committee of, and operates under a written charter adopted by, our board of directors. The audit
committee: reviews and monitors our accounting practices and financial statements; appoints, determines funding for, and oversees our
independent auditors; reviews the results and scope of audits; approves the retention of the independent auditors to perform any proposed
permissible non-audit services; and reviews and evaluates our audit and control functions. Upon the effective date of this offering, the audit
committee will consist of Messrs. Blair and Howe and Dr. Minocherhomjee, each of whom is an independent director. Mr. Howe is an audit
committee financial expert under the Securities and Exchange Commission, or SEC, rules and regulations.
Both our independent auditors and internal financial personnel meet privately with our audit committee and have unrestricted access to
the audit committee.
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Compensation Committee
Our compensation committee is a standing committee of, and operates under a written charter adopted by, our board of directors. The
compensation committee makes decisions and recommendations regarding salaries, benefits and incentive compensation for our directors
and executive officers, and administers our incentive compensation and benefit plans, including our 2004 Equity Incentive Plan and 2004
Employee Stock Purchase Plan. Upon the effective date of this offering, our compensation committee will consist of Drs. Blair and
Minocherhomjee and Mr. Lacob.

Nominating and Corporate Governance Committee
Our nominating and corporate governance committee is a standing committee of, and operates under a written charter adopted by, our
board of directors. The nominating and corporate governance committee identifies and approves individuals qualified to serve as members of
our board of directors, selects director nominees for our annual meetings of stockholders, evaluates our board's performance and develops
and recommends to our board corporate governance guidelines and provides oversight with respect to corporate governance and ethical
conduct. Upon the effective date of this offering, our nominating and corporate governance committee will consist of Dr. Blair and
Messrs. Blair and Lacob.

Other Committees
Our board of directors may establish other committees as it deems necessary or appropriate from time to time.

Compensation Committee Interlocks and Insider Participation
In fiscal year 2003, we did not have a formal compensation committee. Our entire board of directors performed the functions of a
compensation committee.
No member of our compensation committee is currently an officer or employee of our company. There is no interlocking relationship
between any of our executive officers and compensation committee, on the one hand, and the executive officers and compensation
committee of any other companies, on the other hand, nor has any such interlocking relationship existed in the past.

Director Compensation
In 2003, we granted no stock options to our non-employee directors. In February 2004, we granted a non-statutory stock option to
purchase 60,000 shares of our common stock to each non-employee director (each, a "Director Option"). Our 2004 Equity Incentive Plan, or
the 2004 Plan, provides for an automatic grant of an option to purchase 60,000 shares of our common stock (the "Initial Option") to each nonemployee director who first becomes a non-employee director after the date the 2004 Plan becomes effective. The 2004 Plan also provides for
an automatic annual grant of an option to purchase 15,000 shares of our common stock (the "Annual Option") to each non-employee director
within 30 days after the date of each annual meeting of the stockholders that occurs on or after the date the 2004 Plan first becomes effective.
However, a non-employee director granted an Initial Option on, or within a period of six months prior to, the date of an annual meeting of
stockholders will not be granted an Annual Option with respect to that annual stockholders' meeting.
Each Director Option, Initial Option and Annual Option will have an exercise price equal to the fair market value of a share of our
common stock on the date of grant and will have a term of ten years. Each Initial Option and Director Option will vest and become
exercisable in 48 equal installments on each monthly anniversary of the date of grant of the option for so long as the non-employee director
continuously remains a director of, or a consultant to, our company. However, in the event of retirement of a non-employee director during
the vesting period of his or her Director
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Option or Initial Option, the Director Option or Initial Option shall automatically vest on an accelerated basis to the extent it would have
vested if the non-employee director had remained a director of, or consultant to, our company through the end of the calendar year in which
he or she retired. The remaining unvested shares, if any, will be forfeited and returned to the 2004 Plan. The Annual Option will vest and
become exercisable in 12 equal installments on each monthly anniversary of the date of the grant of the option for so long as the nonemployee director continuously remains a director of, or a consultant to, our company. All automatic non-employee director options granted
under the 2004 Plan will be non-statutory stock options. Options must be exercised, if at all, within three months after a non-employee
director's termination of service, except in the case of death, in which event the director's estate shall have one year from the date of death to
exercise the option. In no event, however, shall any option granted to a director be exercisable later than the expiration of the option's term. In
the event of our merger with another corporation or another change of control, all automatic non-employee director options will become fully
vested and exercisable. For a description of these plans, see "Stock Option and Stock Purchase Plans" below.
We currently do not pay cash compensation to non-employee directors for their service as directors. Upon completion of this offering, we
intend to pay a $10,000 annual retainer to our audit committee chairperson. We also intend to pay our audit committee chairperson $1,000
per meeting attended and each of the other audit committee members $500 per meeting attended. We intend to pay our compensation
committee chairperson and our nominating and corporate governance committee chairperson $500 per meeting attended and each of the
other members of the compensation and nominating and corporate governance committees $250 per meeting attended. In addition, we
intend to promptly reimburse all of our non-employee directors for reasonable expenses incurred to attend meetings of our board of directors
and its committees.

Executive Compensation
The following table sets forth all compensation received during the year ended December 31, 2003 by our Chief Executive Officer and
our four other most highly compensated executives whose total compensation exceeded $100,000 in such fiscal year. These five officers are
referred to as the named executive officers in this prospectus. The compensation described in this table does not include medical, group life
insurance, or other benefits which are available generally to all of our salaried employees.
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Summary Compensation Table
Long-Term
Compensation

Annual Compensation

Name and Principal Position

Alexis V. Lukianov
President, Chief Executive Officer
and Chairman of the Board

Salary

$

370,008

Bonus

$

175,875

$

Other Annual

Securities
Underlying

All Other

Compensation(1)

Options

Compensation(4)

49,030(2)

200,000

$

24,433(3)

400,000

1,296

1,440

Kevin C. O'Boyle
Vice President, Finance and Chief
Financial Officer

220,817

—

Keith Valentine
Executive Vice President

249,996

72,450

—

50,000

1,391

Patrick Miles
Vice President, Marketing

200,004

60,000

—

50,000

835

Jonathan D. Spangler
Chief Patent Counsel

180,000

33,000

—

25,000

720

(1)

In accordance with the rules of the SEC, the other annual compensation disclosed in this table does not include various perquisites
and other personal benefits received by a named executive officer that does not exceed the lesser of $50,000 or 10% of such officer's
salary and bonus disclosed in this table.

(2)

Represents reimbursement for taxes owed with respect to a loan we made to Mr. Lukianov in February 2000 in connection with a
bonus agreement entered into between us and Mr. Lukianov. See "Certain Relationships and Related Transactions—Loans to
Executive Officers" for more detail regarding the loan and bonus agreement.

(3)

Represents reimbursement for relocation expenses.

(4)

Represents premium payments made for term life insurance policies in the amount of four times the officer's annual salary up to
$1,000,000. There is no cash surrender value under the insurance policies.

Option Grants in Last Fiscal Year
The following table sets forth information regarding options granted to each of our named executive officers during fiscal year 2003.
Potential realizable value is based upon the assumed initial public offering price of $
per share, which is the midpoint of the range on
the cover of this prospectus, and is net of the exercise price. These assumed 5% and 10% rates of appreciation comply with the rules of the
SEC and do not represent our estimate of future stock price. Actual gains, if any, on stock option exercises will be dependent on the future
performance of our common stock. No stock appreciation rights were granted to the named executive officers during 2003. Each of the
outstanding options listed below may be exercised at any time, whether vested or unvested. Upon the exercise of an unvested option or the
unvested portion of an option, the holder will receive shares of restricted stock with a vesting schedule the same as the vesting schedule
previously applicable to the option. The percentage of total options is based upon options to purchase an aggregate of 1,522,000 shares of
common stock granted to our employees under our 1998 Stock Option/Stock Issuance Plan, or 1998
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Plan, during the year ended December 31, 2003. All options granted at the fair market value of our common stock, as determined by our

board of directors, on the date of grant.
Individual Grants
Number of
Securities
Underlying

% of Total
Options
Granted to
Employees in
Fiscal Year

Options
Granted

Name

Potential Realizable Value
at Assumed Annual Rates
of Appreciation of Stock
Price for Option Term
Exercise Price

Per Share

Expiration
Date

5%

10%

Alexis V. Lukianov

200,000(1)

13.1% $

0.25

01/14/13

$

$

Kevin C. O'Boyle

400,000(1)

26.3

0.25

01/14/13

$

$

Keith Valentine

50,000(2)

3.3

0.25

01/14/13

$

$

Patrick Miles

50,000(2)

3.3

0.25

01/14/13

$

$

Jonathan D. Spangler

25,000(2)

1.6

0.25

01/14/13

$

$

(1)

To the extent not already vested, 50% of these option shares may vest on an accelerated basis in the event of our liquidation or
dissolution or a merger or consolidation in which securities possessing more than 50% of the total combined voting power of our
outstanding securities are transferred to a person or persons different from the persons holding those securities immediately prior to
such transaction or upon the sale of substantially all of our assets. The remaining 50% will vest on an accelerated basis upon the
earlier of (a) the officer's involuntary or constructive termination following such corporate event or (b) the date 12 months following
such corporate event.

(2)

To the extent not already vested, 50% of these option shares may vest on an accelerated basis in the event of our liquidation or
dissolution or a merger or consolidation in which securities possessing more than 50% of the total combined voting power of our
outstanding securities are transferred to a person or persons different from the persons holding those securities immediately prior to
such transaction or upon the sale of substantially all of our assets. The remaining 50% will vest on an accelerated basis upon the
involuntary or constructive termination of the officer within 12 months following such corporate event.

Aggregated Option Exercises in Last Fiscal Year and Fiscal Year-End Option Values
The following table shows information concerning the number and value of unexercised options held by each of our named executive
officers at December 31, 2003. The fiscal year-end value of unexercised in-the-money options listed below has been calculated based on an
assumed initial public offering price of $ per share, which is the midpoint of the range on the cover of this prospectus, less the applicable
exercise price per share, multiplied by the number of shares underlying such options. No
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options were exercised by the named executive officers during the fiscal year completed December 31, 2003.
Number of Securities Underlying
Unexercised Options at
December 31, 2003

Shares
Acquired
on Exercise (#)

Name

Value of Unexercised
in-the-Money Options
at December 31, 2003

Value
Realized ($)

Exercisable(1)

Unexercisable

Exercisable

Alexis V. Lukianov

—

—

350,000

—

Kevin C. O'Boyle

—

—

400,000

—

—

Keith Valentine

—

—

200,000

—

—

Patrick Miles

—

—

150,000

—

—

Jonathan D. Spangler

—

—

175,000

—

—

(1)

$

Unexercisable

—

Each of the outstanding options listed below may be exercised at any time, whether vested or unvested. Upon the exercise of an
unvested option or the unvested portion of an option, the holder will receive shares of restricted stock with a vesting schedule the
same as the vesting schedule previously applicable to the option.

Employment and Change of Control Agreements

In July 1999, we entered into and, in January 2004, subsequently amended an employment agreement with Alexis V. Lukianov to
serve as our President and Chief Executive Officer and a member of our board of directors. Under this agreement, Mr. Lukianov was
originally granted stock options to purchase 462,000 shares of our common stock at an exercise price of $0.10 per share, subject to certain
vesting requirements. In the event that Mr. Lukianov's employment is terminated without cause prior to a change of control or sale of our
company, we are required to pay him an amount equal to his compensation earned with respect to the most recently completed calendar
year. In addition, in the event that Mr. Lukianov is terminated without cause or constructively terminated following a change of control or sale
of our company, we are required to pay him an amount equal to up to two hundred percent of his compensation earned with respect to the
most recently completed calendar year. Upon a change of control or sale of our company in which our stock options are assumed by the
acquiror, fifty percent of Mr. Lukianov's unvested stock options will vest immediately and the remaining fifty percent will vest upon the earlier
of (i) the date Mr. Lukianov is terminated without cause or constructively terminated and (ii) one year following the change or control or sale
provided that Mr. Lukianov has not resigned his position. All of Mr. Lukianov's unvested stock options will vest immediately in the event that
our stock options are not assumed by an acquiror upon a change of control or sale of our company. Mr. Lukianov's current annual salary is
approximately $390,000. Pursuant to the agreement, Mr. Lukianov was reimbursed for approximately $120,000 of moving and related
expenses in connection with his relocation to San Diego, California.
In December 2002, we entered into and, in January 2004, subsequently amended an employment agreement with Kevin C. O'Boyle to
serve as our Chief Financial Officer. Under this agreement, Mr. O'Boyle was originally granted stock options to purchase 400,000 shares of
our common stock at an exercise price of $0.25 per share, subject to certain vesting requirements. In the event that Mr. O'Boyle's
employment is terminated without cause prior to a change in control or sale of our company, we are required to pay him an amount equal to
his compensation earned with respect to the most recently completed calendar year. In addition, in the event that Mr. O'Boyle is terminated
without cause or constructively terminated following a change of control or sale of our company, we are required to pay him an amount equal
to up to one hundred and fifty percent of his compensation earned with respect to the most recently completed calendar year. Upon a change
of control or sale of
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our company in which our stock options are assumed by the acquiror, fifty percent of Mr. O'Boyle's unvested stock options will vest
immediately the remaining fifty percent will vest upon the earlier of (i) the date Mr. O'Boyle is terminated without cause or constructively
terminated and (ii) one year following the change or control or sale provided that Mr. O'Boyle has not resigned his position. All of
Mr. O'Boyle's unvested stock options will vest immediately in the event that our stock options are not assumed by an acquiror upon a change
of control or sale of our company. Mr. O'Boyle's current annual salary is approximately $225,000. Pursuant to the agreement, Mr. O'Boyle
was reimbursed for approximately $70,000 of moving and related expenses in connection with his relocation to San Diego, California and
was guaranteed a minimum bonus of $30,000 upon the completion of his first full year of service to our company.
We entered into employment agreements with each of the following members of our management team: Keith Valentine, G. Rogan
Fry, Patrick Miles, James J. Skinner, G. Bryan Cornwall and Jonathan D. Spangler. These agreements each provide that in the event that
the employee is terminated without cause prior to a change of control or sale of our company, we are required to pay such employee an
amount equal to seventy-five percent of his compensation earned with respect to the most recently completed calendar year. In addition, these
agreements each provide that in the event that the employee is terminated without cause following a change of control or sale of our
company, we are required to pay such employee an amount equal to up to one hundred percent of such employee's compensation earned
with respect to the most recently completed calendar year.

Other Agreements
All of our current employees and consultants have entered into agreements with us relating to the protection of our confidential
information and the assignment of inventions.
Other than those employees covered by employment agreements, none of our employees are employed for a specified term and each
employee's employment with us is subject to termination at any time by either party for any reason, with or without cause.

Stock Option and Stock Purchase Plans

1998 Stock Option/Stock Issuance Plan
Our 1998 Stock Option/Stock Issuance Plan, or the 1998 Plan, was adopted by our board of directors and approved by our stockholders
in October 1998. The 1998 Plan provides for the grant of incentive stock options, as defined under Section 422 of the Internal Revenue
Code, to employees and for the grant of non-statutory stock options and restricted stock to employees, consultants, and non-employee
directors. A total of 9,807,000 shares of our common stock have been authorized and reserved for issuance under the 1998 Plan. As of
December 31, 2003, options to purchase a total of 4,275,645 shares of common stock, with a weighted exercise price of $0.27 per share,
were outstanding under the 1998 Plan.
Upon the effectiveness of our initial public offering, we will no longer issue any additional options under the 1998 Plan. Although no
future options will be granted under this plan, all options previously granted under the 1998 Plan will continue to be outstanding and will be
administered under the terms and conditions of the 1998 Plan.

Our board of directors, or a committee thereof, will continue to administer the 1998 Plan. The exercise price of all incentive stock options
granted under the 1998 Plan must be at least equal to the fair market value of the common stock on the date of grant. The exercise price of all

non-statutory stock options granted under the 1998 Plan shall be determined by our board of directors, but in no event may be less than 85%
of the fair market value on the date of grant. With respect to any optionee who owns stock possessing more than 10% of the voting power of
all our classes of stock (including

65

stock of any parent or subsidiary or ours), the exercise price of any incentive stock option or non-statutory stock option granted must equal at
least 110% of the fair market value on the grant date. The 1998 Plan provides for an option term of up to 10 years, but not to exceed five years
for incentive stock options granted to 10% stockholders. The purchase price of restricted stock issued under the 1998 Plan shall be
determined by the board, but in no event may be less than 85% of the fair market value on the date of issuance. With respect to 10%
stockholders, the purchase price of restricted stock must equal at least 110% of the fair market value on the date of issuance. Generally,
options granted under the 1998 Plan vest as to 25% of the shares on the first anniversary of the date of grant and, as to the balance of the

shares, in 36 successive equal monthly installments thereafter.
If an optionee's service terminates for any reason other than death, disability or misconduct, the optionee may exercise his or her vested
options prior to the earlier of their expiration date or three months following the date of termination. In the event the optionee's service
terminates as a result of the optionee's death or disability, the options vested as of the date of death or disability, as applicable, may be
exercised prior to the earlier of their expiration date or 12 months from the date of the optionee's death or disability, as applicable. If an
optionee's service is terminated by the company for misconduct, all outstanding options shall terminate concurrently with the optionee's
termination of service.

Incentive stock options are non-transferable other than by will or the laws of descent and distribution following the optionee's death. Nonstatutory stock options may be transferred by will or the laws of descent and distribution and, during the lifetime of the optionee, to one or
more members of the optionee's immediate family to the extent permitted by the plan administrator.
In the event of a corporate transaction where the acquiror assumes or replaces options granted under the 1998 Plan, options issued
under the 1998 Plan will not be subject to accelerated vesting unless provided otherwise by agreement with the optionee. In the event of a
corporate transaction where the acquiror does not assume or replace options granted under the 1998 Plan, such outstanding options will
become fully vested and exercisable immediately prior to the consummation of the corporate transaction. In the event of a corporate
transaction where the acquiror does not assume options granted under the 1998 Plan, such outstanding options will terminate upon the
consummation of the corporate transaction.

The 1998 Plan will terminate automatically in 2008 unless terminated earlier by our board of directors. The board of directors has the
authority to amend or terminate the 1998 Plan. To the extent necessary to comply with applicable law, the company will obtain stockholder
approval of any amendment to the 1998 Plan in such a manner and to such a degree as required.

Summary of the 2004 Equity Incentive Plan
A copy of our 2004 Equity Incentive Plan, or the 2004 Plan, is attached as an exhibit to the registration statement of which this
prospectus forms a part. The following description of the 2004 Plan is a summary and is therefore qualified in its entirety by reference to the
complete text of the 2004 Plan.

General
In February 2004, our board of directors approved the 2004 Plan. Our stockholders approved the 2004 Plan in March 2004. Our board of
directors and our stockholders previously adopted the 1998 Plan. Upon the effectiveness of our initial public offering, we will no longer issue
any options under the 1998 Plan and the issuance of options will be made solely under the 2004 Plan. Although no future options will be
granted under the 1998 Plan, all options previously granted under the 1998 Plan will continue to be administered under such the 1998 Plan.

66
The purpose of the 2004 Plan is to enhance the long-term stockholders' value of our company by offering opportunities to eligible
individuals to participate in the growth in value of the equity of our company. Stock options, stock appreciation rights, stock awards and cash
awards, which we collectively refer to as Awards, may be granted under the 2004 Plan. Options granted under the 2004 Plan may be either
"incentive stock options", as defined under Section 422 of the Internal Revenue Code, or non-statutory stock options.

Share Reserve
We have reserved a total of 2,000,000 shares of our common stock, subject to adjustment, for issuance under the 2004 Plan. In
addition, any authorized shares neither issued nor subject to outstanding grants under the 1998 Plan, on the effective date of our initial public
offering, as well as any shares that
•

are issuable upon exercise of options granted pursuant to the 1998 Plan that expire or become unexercisable for any reason

without having been exercised in full, and
•

are forfeited or repurchased under the 1998 Plan,

will be available for grant under the 2004 Plan. All future Awards granted on or after the effective date of our initial public offering will be
granted under the 2004 Plan.
Automatic Annual Increase of Share Reserve.
The 2004 Plan provides that the share reserve will be cumulatively increased on January 1 of each year, beginning January 1, 2005, by
a number of shares that is equal to the least of:
•

4% of the number of our company's shares issued and outstanding to the end of the previous fiscal year;

•

10,000,000 shares; or

•

a lesser number of shares set by our board of directors.

Administration
The 2004 Plan will be administered by the compensation committee of our board of directors. The compensation committee has
delegated to the Chief Executive Officer the authority to grant Awards to non-executive level employees in accordance with guidelines
established by our board of directors and in compliance with applicable law, and it may delegate certain responsibilities to an employee of
ours (as applicable, the Compensation Committee, Chief Executive Officer or other delegate is referred to as the "Administrator").

Eligibility
Non-statutory stock options, stock appreciation rights, stock awards and cash awards may be granted under the 2004 Plan to
employees, directors and consultants of ours, our affiliates and subsidiaries. Incentive stock options may be granted only to employees of
ours, our subsidiaries or an affiliate of ours. The Administrator, in its discretion, approves options, stock appreciation rights, stock awards and
cash awards to be granted under the 2004 Plan.

Termination of Award
Generally, if an awardee's services to us as an employee, consultant or director terminates other than by reason of death, disability,
retirement or for cause, vested options and stock appreciate rights will remain exercisable for a period of three months following the
awardee's termination. Unless
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otherwise provided for by the Administrator in the Award agreement, if an awardee dies or becomes totally and permanently disabled while
an employee or consultant or director, the awardee's vested options and stock appreciate rights will be exercisable for twelve months
following the awardee's death or disability, or if earlier, the expiration of the term of such Award.

Nontransferability of Awards
Unless otherwise determined by the Administrator, Awards granted under the 2004 Plan are not transferable other than by will, a
domestic relations order, or the laws of descent and distribution and may be exercised during the awardee's lifetime only by the awardee.
Stock Options

Exercise Price
The Administrator determines the exercise price of options at the time the options are granted. The exercise price of an incentive stock
option may not be less than 100% of the fair market value of our common stock on the date of grant of such option. With respect to any
awardee who owns stock possessing more than 10% of the voting power of all our classes of stock (including stock of any parent or
subsidiary of ours), the exercise price of any incentive stock option may not be less than 110% of the fair market value of our common stock
on the date of grant of such option. The exercise price of a non-statutory stock option may not be less than 85% of the fair market value of our
common stock on the date of grant of such option. Certain replacement options with lower exercise prices may be granted to employees of
ours or entities that we acquire to replace that employee's existing options. The fair market value of our common stock is generally the
closing sales price as quoted on the Nasdaq National Market.

Exercise of Option; Form of Consideration
The Administrator determines when options become exercisable. The means of payment for shares issued on exercise of an option are
specified in each Award agreement and the 2004 Plan permits payment to be made by cash, check, wire transfer, other shares of our
common stock (with some restrictions), or broker assisted same day sales.

Term of Option
The term of an option may be no more than ten years from the date of grant. No option may be exercised after the expiration of its term.

Stock Appreciation Rights

The Administrator may grant stock appreciation rights alone, in addition to, or in tandem with any other Awards under the 2004 Plan.
Stock appreciation rights entitles the participant to receive the amount by which the fair market value of a specified number of shares on the
exercise date exceeds an exercise price established by the Administrator. The excess amount will be payable in ordinary shares, in cash or in
a combination thereof, as determined by the Administrator. The terms and conditions of a stock appreciation right will be found in an Award
agreement. The grant of a stock appreciation right may be made contingent upon the achievement of performance conditions, including net
order dollars, net profit dollars, net profit growth, net revenue dollars, revenue growth, individual performance, earnings per share, return on
assets, return on equity, and other financial objectives, customer satisfaction indicators, and guaranteed efficiency measures, each with
respect to our company and/or an individual business unit.
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Stock Awards
The Administrator may grant stock awards of restricted shares as payment of a bonus, as payment of any other compensation
obligation, upon the occurrence of a special event or as otherwise determined by the Administrator. The terms and conditions of a stock award
will be found in an Award agreement. Vesting and restrictions on the ability to exercise such stock awards may be conditioned upon the
achievement of one or more goals, including those related to net order dollars, net profit dollars, net profit growth, net revenue dollars,
revenue growth, individual performance, earnings per share, return on assets, return on equity, and other financial objectives, customer
satisfaction indicators and guaranteed efficiency measures, each with respect to our company and/or an individual business unit, as
determined by the Administrator in its discretion. Recipients of restricted shares may have voting rights and may receive dividends on the
granted shares prior to the time the restrictions lapse.

Cash Awards
The Administrator may grant cash awards, which entitle the recipient to a cash payment on the satisfaction of performance goals
described in the Award. The Administrator determines the terms, conditions and restrictions related to cash awards.

Adjustments on Changes in Capitalization, Merger or Change in Control

Changes in Capitalization
In the event of any stock dividend, stock split, reverse stock split, recapitalization, combination, reclassification, spin-off or similar
change to our capital structure, appropriate adjustments will be made to:
•

the number and class of securities subject to the 2004 Plan;

•

the number and class of securities that may be awarded to any individual under the 2004 Plan; and

•

the exercise price and number and class of securities under each outstanding Award.

Any such adjustments will be made by our board of directors in its absolute discretion, and its decision of will be final, binding and
conclusive.

Merger or Change in Control
Generally, in the event of (a) a merger or consolidation in which we are not the surviving corporation, (b) a merger in which we are the
surviving corporation but after which our stockholders immediately prior to such merger cease to own their shares or other equity interest in
us, (c) the sale of substantially all of our assets, or (d) the acquisition, sale, or transfer of more than 50% of our outstanding shares by tender
offer or similar transaction, any or all outstanding Awards may be assumed, converted, replaced or substituted. In the event such successor
corporation (if any) does not assume or substitute Awards, the vesting with respect to such Awards will accelerate so that the Awards may be
exercised before the closing or completion of one of the transactions described above, but then terminate.

In addition, our board of directors may also specify that other transactions or events constitute a change in control and may provide for
the accelerated vesting of shares which are the subject of Awards and take any one or more of the actions described for a merger transaction.
Our board of directors need not adopt the same rules for each Award under the 2004 Plan or for each holder of such Awards.
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In the event of a proposed dissolution or liquidation of our company, our board of directors may cause Awards to be fully vested and
exercisable, but not after their expiration date, before the dissolution is completed but contingent on its completion.

Non-Discretionary Grants to Outside Directors
Under the 2004 Plan, non-employee directors receive a non-statutory option to purchase 60,000 shares of our common stock upon their
initial election or appointment to our board of directors. The shares underlying these options vest in equal monthly installments, over a
48 month period, as measured from the grant date. Under the 2004 Plan, non-employee directors who are serving on our board of directors
will receive an option to purchase 60,000 shares of our common stock upon the effectiveness of the 2004 Plan. The shares underlying these

options will likewise vest in equal monthly installments, over a 48 month period, as measured from the grant date.
Non-employee directors who are re-elected to our board of directors are automatically granted an option to purchase 15,000 shares of our
common stock, provided that the director has served on our board of directors for a period of at least six months. The shares underlying these
options vest in equal monthly installments over a period of 12 months as measured from the grant date.

Generally, upon a change in our ownership or control or a merger or sale of all or substantially all of our assets, the vesting of options
granted to directors, who are then serving on our board of directors, will accelerate, and become immediately exercisable. For more details
concerning compensation of directors, see "Director Compensation."

Director Fee Option Grants
The director fee option grant program, which may, in our board of directors' sole discretion, be activated for one or more calendar years
and, if so activated, will allow non-employee board members the opportunity to apply a portion of the annual retainer fee, otherwise payable
to them in cash each year, to the acquisition of special below-market option grants. The option grant will automatically be made on the first
trading day in January in the year for which the retainer fee would otherwise be payable in cash. The option will have an exercise price per
share equal to one-third of the fair market value of the option shares on the grant date, and the number of shares subject to the option will be
determined by dividing the amount of the retainer fee applied to the program by two-thirds of the fair market value per share of common stock
on the grant date. As a result, the fair market value of the option shares on the grant date less the aggregate exercise price payable for those
shares will be equal to the portion of the retainer fee invested in that option. The option will vest and become exercisable for the option shares
in a series of 12 equal monthly installments over the calendar year for which the election is to be in effect. However, the option will become
immediately exercisable and vested for all the option shares upon changes in the ownership or control of our company; or the death or
disability of the optionee while serving as a board member. For more details concerning compensation of directors, see "Director
Compensation."

Amendment and Termination of the 2004 Plan
Our board of directors may amend, alter, suspend or terminate the 2004 Plan, or any part thereof, at any time and for any reason.
However, we will solicit stockholder approval for any amendment to the 2004 Plan to the extent necessary and desirable to comply with
applicable laws. Generally, no such action by our board of directors or stockholders may alter or impair any Award previously granted under
the 2004 Plan without the written consent of the awardee. The 2004 Plan has a term of 10 years, but it may be terminated by our board of
directors at any time.
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Summary of the 2004 Employee Stock Purchase Plan

General
In February 2004, our board of directors adopted the 2004 Employee Stock Purchase Plan, or the Purchase Plan. Our stockholders
approved the Purchase Plan in March 2004. The Purchase Plan will become effective on the first day on which price quotations are available
for our common stock on the Nasdaq National Market. Copies of the Purchase Plan are attached as exhibits to the registration statement, of
which this prospectus forms a part. The following descriptions of the Purchase Plan are summaries and are therefore qualified in their
entirety by reference to the complete texts of the Purchase Plan. The Purchase Plan provides our employees with an opportunity to purchase
our common stock through accumulated payroll deductions.

Share Reserve
A total of 250,000 shares of common stock have been reserved for issuance under the Purchase Plan. In addition, the Purchase Plan
provides for annual increases in the total number of shares available for issuance under these plans on January 1 of each year, by a number
of shares that is equal to the least of:
•

1% of the outstanding shares of our common stock on that date;

•

1,500,000 shares; or

•

an amount as may be determined by our board of directors.

Administration
Our board of directors, or a committee appointed by our board of directors, administers the Purchase Plan and has full and exclusive
authority to interpret the terms of the Purchase Plan and determine eligibility, subject to the limitations of Section 423 of the Internal
Revenue Code.

Eligibility
Generally, persons are eligible to participate in the Purchase Plan if they have been employed by us or any participating subsidiary for at
least 20 hours per week for at least 6 months prior to the first date of the purchase period. However, no person may participate in the
Purchase Plan if, immediately after the grant of the stock purchase rights under the Purchase Plan, such person will own stock possessing

five percent or more of the total combined voting power or value of all classes of our capital stock or of any subsidiary.

Offering Periods
The Purchase Plan provides for offering periods of 24 months or such shorter period as may be established by our board of directors.
Each offering period includes four six-month purchase periods. The offering periods will start on the first trading day of either May 14 or
November 14 of each year, commencing on the effective date of this offering.

Payroll Deductions
The Purchase Plan permits participants to purchase our common stock through payroll deductions of up to 15% of the participant's
compensation, up to a maximum of $25,000 per year, and up to a maximum of 2,500 shares per purchase period. Compensation includes
regular salary payments, bonuses, incentive compensation, overtime pay and other compensation as determined from time to time by our
board of directors, but excludes all other payments including long-term disability or workers' compensation payments, car allowances,
relocation payments and expense reimbursements.
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Initially, all eligible employees will participate in the Purchase Plan at the 15% level. Immediately after the closing of this offering they may
elect to lower their percentage.

Purchase Price
Amounts deducted and accumulated for the participant's account are used to purchase shares of our common stock on the last trading
day of each purchase period at a price of 85% of the lower of the fair market values of the common stock at the beginning of the offering period
and the end of the purchase period. Participants may end their participation at any time during an offering period, and they will be paid their
payroll deductions accumulated to that date. Participation ends automatically upon termination of employment.

Qualification under the Code
The Purchase Plan is intended to qualify as an employee stock purchase plan under Section 423 of the Internal Revenue Code.

Nontransferability
Stock purchase rights granted under the Purchase Plan are not transferable by a participant other than by will or the laws of descent and
distribution.

Change in Control
In the event of a merger or other corporate transaction, the Purchase Plan will continue for the remainder of all open offering periods
following the merger or other corporate transaction and shares will be purchased based on the fair market value of the surviving corporation's
stock on each purchase date (taking account of the exchange ratio where necessary) unless otherwise determined by the committee
appointed by our board of directors. In the event of a dissolution or liquidation of our company, the offering period will terminate immediately
prior to the event, unless otherwise determined by the committee. In exercising its discretion, the committee could terminate the Purchase
Plan after notice to participants.

Amendment and Termination
Our board of directors has the authority to amend or terminate the Purchase Plan at any time, including amendments to outstanding
stock purchase rights under these plans, subject to required approvals of our stockholders in order for the Purchase Plan to qualify under
Section 423 of the Internal Revenue Code or other applicable law.
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CERTAIN RELATIONSHIPS AND RELATED TRANSACTIONS
Since January 1, 2001, we have not engaged in any transactions valued in excess of $60,000 with any of our executive officers,
directors, or holders of more than 5% of our outstanding voting securities, other than the following transactions:

Issuances of Options
From January 1, 2001 to January 31, 2004, we granted options under our 1998 Plan to purchase an aggregate of 4,806,250 shares of
our common stock to our directors and executive officers, including each of our executive officers named in "Management—Summary
Compensation Table," with exercise prices ranging from $0.25 to $1.50 per share.

Issuances of Common Stock
The following table summarizes the purchases of our common stock, since January 1, 2001, by our directors, executive officers and

security holders who beneficially own more than 5% of any class of our voting securities. We issued and sold the shares of our common
stock listed below upon exercise of stock options granted under our 1998 Plan:
Executive Officers

Alexis V. Lukianov (President, Chief Executive
Officer, and Chairman of the Board)

Number of Shares

1,088,000 $

Aggregate Purchase
Price

Date of Purchase

186,300

07/10/02

Keith Valentine (Executive Vice President)

350,000

97,500

07/10/02

Patrick Miles (Vice President, Marketing)

180,000

48,000

07/10/02

G. Rogan Fry (Senior Vice President, Corporate
Development)
Steven McGowan (former Chief Financial
Officer)(1)

8,500
172,500

850

46,750

03/06/01
08/08/02

435,000

92,250

07/10/02

(1)

Pursuant to the separation agreement entered into by us and Mr. McGowan in November 2002, 149,384 of these shares were
cancelled and returned to our 1998 Plan. See "Loans to Executive Officers" and "Employment Arrangements" for additional
information regarding the separation agreement.

Issuances of Preferred Stock and Warrants
In May 2001, we issued and sold, in a private placement, 11,675,791 shares of our Series D preferred stock at a purchase price of $2.53
per share, for aggregate consideration of approximately $29.5 million. Upon completion of this offering, these shares will convert into
11,675,791 shares of our common stock.
In July 2002 and June and July 2003, we issued and sold, in a private placement, 9,897,640 shares of our Series D-1 preferred stock
at a purchase price of $2.53 per share and warrants to purchase 4,155,334 shares of our common stock at a purchase price of $0.001 per
share, for aggregate consideration of approximately $25.0 million. Upon completion of this offering, the Series D-1 shares will convert into
9,897,640 shares of our common stock and we expect the warrants that, by their terms, terminate upon completion of this offering, will be
exercised.
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The purchasers of our Series D and Series D-1 preferred stock include the following directors, executive officers and security holders
who beneficially own more than 5% of any class of our voting securities:

Shares of Series D(2)

5% Stockholders(1)
Entities affiliated with William Blair Capital
Partners, L.L.C.(4)
Entities affiliated with Kleiner Perkins
Caufield & Byers, L.P.(5)
Entities affiliated with Enterprise
Management Partners, L.P.(6)
Caisse de depot et placement du Quebec
Domain Partners IV, L.P. and affiliated
entities(7)
A.M. Pappas Life Sciences Ventures II, L.P.
Johnson & Johnson Development
Corporation

Directors & Executive Officers
Keith Valentine (Executive Vice President)
G. Rogan Fry (Senior Vice President,
Corporate Development)
Jonathan D. Spangler (Chief Patent Counsel)
(1)

Shares of Series D-1(3)

Shares of Common
Stock Underlying
Warrants

3,952,570

2,173,914

915,217

988,143

664,177

276,104

988,143
2,766,799

118,578
1,627,738

47,431
694,790

790,514
1,976,285

810,277
1,007,906

334,545
423,379

—

2,173,914

934,782

—

39,526

—

—
—

19,762
4,941

—
—

For additional detail as to the identities of the affiliated entities and additional information related to beneficial ownership of shares, see
"Principal Stockholders."

(2)

Each share of Series D preferred stock will automatically convert into one share of our common stock immediately prior to completion
of this offering.

(3)

Each share of Series D-1 preferred stock will automatically convert into one share of our common stock immediately prior to
completion of this offering.

(4)

Includes 3,805,891 shares of Series D, 2,093,240 shares of Series D-1 and warrants to purchase 881,253 shares of common stock
issued to William Blair Capital Partners VII QP, L.P. and 146,679 shares of Series D, 80,674 shares of Series D-1 and warrants to
purchase 33,964 shares of common stock issued to William Blair Capital Partners VII, L.P. Arda M. Minocherhomjee, one of our
directors, is a managing director of William Blair Capital Partners, L.L.C., a member of the general partner of one or more of the
William Blair entities, shares voting and dispositive power with respect to the shares held by one or more of such entities, and
disclaims beneficial ownership of such shares in which he has no pecuniary interest. William Blair & Company, L.L.C. is an
underwriter in this offering.

(5)

Includes 933,993 shares of Series D, 627,780 shares of Series D-1 and warrants to purchase 260,973 shares of common stock
issued to Kleiner Perkins Caufield & Byers VIII, L.P. and 54,150 shares of Series D, 36,397 shares of Series D-1 and warrants to
purchase 15,131 shares of common stock issued to KPCB VIII Founders Fund, L.P. Joseph S. Lacob, one of our directors, is a
general partner of KPCB VIII Associates, L.P., which is the general partner of Kleiner Perkins Caufield & Byers VIII, L.P. and KPCB
VIII Founders Fund, L.P., shares voting and dispositive power with respect to the shares held by one or more of such entities, and
disclaims beneficial ownership of such shares in which he has no pecuniary interest.

(6)

Includes 819,435 shares of Series D, 98,333 shares of Series D-1 and warrants to purchase 39,333 shares of common stock issued
to Enterprise Partners Annex Fund IV, L.P. and 168,708 shares of Series D,
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20,245 shares of Series D-1 and warrants to purchase 8,098 shares of common stock issued to Enterprise Partners Annex Fund IVA, L.P.
(7)

Includes 772,013 shares of Series D, 810,277 shares of Series D-1 and warrants to purchase 334,545 shares of common stock
issued to Domain Partners IV, L.P. and 18,501 shares of Series D issued to DP IV Associates, L.P. James C. Blair, one of our
directors, is a managing member of One Palmer Square Associates IV, L.L.C., the general partner of Domain Partners IV, L.P. and
DP IV Associates, L.P., shares voting and dispositive power with respect to the shares held by one or more of such entities, and
disclaims beneficial ownership of such shares in which he has no pecuniary interest.

In each of the preferred stock financings referenced above, we entered into various stockholder agreements with the holders of our
preferred stock relating to voting rights, information rights, rights of first offer, rights of first refusal and co-sale rights, among other things. We
also amended and restated our amended and restated investors' rights agreement to include the participants in these preferred stock

financings.
These stockholder agreements and the rights granted therein, will terminate upon the completion of this offering, except for the
registration rights granted under our second amended and restated investors' rights agreement, as amended. For a discussion of registration
rights, see "Description of Capital Stock—Registration Rights."

Sales of Promissory Notes and Warrants
In February and April 2001, we borrowed an aggregate of approximately $4.5 million from existing stockholders. We issued each lending
party a convertible promissory note bearing interest at 5% per annum. In addition, we issued and sold each of these parties a warrant to
purchase a number of shares of our Series D preferred stock for $0.01 per underlying share, such purchase price to be paid from interest
accrued on the parties' notes upon conversion of such notes into our preferred stock. Each warrant has an exercise price of $2.53 per share
and terminates upon completion of this offering.
In May 2001, each of the convertible promissory notes referenced above was satisfied in full by converting each note into shares of our
Series D preferred stock.

The purchasers of our convertible promissory notes and warrants to purchase our Series D preferred stock included none of our
executive officers or directors, but did include the following security holders who beneficially own more than 5% of any class of our voting
securities:
Principal Amount of
February 2001 Loan

5% Stockholders(1)
Entities affiliated with Kleiner Perkins
Caufield & Byers, L.P.(3)
Entities affiliated with Enterprise
Management Partners, L.P.(4)
Domain Partners IV, L.P. and affiliated

$

1,130,769
1,130,769

Principal Amount of
April 2001 Loan

$

Shares of Series D
Underlying Warrants(2)

565,384

77,857

565,384

77,856

738,462

entities(5)

369,231

50,846

(1)

For additional detail as to the identities of the affiliated entities and additional information related to beneficial ownership of shares, see
"Principal Stockholders."

(2)

Each of these warrants, by their terms, will terminate upon completion of this offering. Each share of our Series D preferred stock will
automatically convert to one share of our common stock immediately prior to completion of this offering.
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(3)

Includes warrants to purchase 73,590 shares of Series D preferred stock issued to Kleiner Perkins Caufield & Byers VIII, L.P. and
warrants to purchase 4,267 shares of Series D preferred stock issued to KPCB VIII Founders Fund, L.P. Joseph S. Lacob, one of our
directors, is a general partner of KPCB VIII Associates, L.P., which is the general partner of Kleiner Perkins Caufield & Byers VIII,
L.P., and shares voting and dispositive power with respect to the shares held by one or more of such entities, and disclaims beneficial
ownership of such shares in which he has no pecuniary interest.

(4)

Includes warrants to purchase 64,563 shares of Series D preferred stock issued to Enterprise Partners Annex Fund IV, L.P. and
warrants to purchase 13,293 shares of Series D preferred stock issued to Enterprise Partners Annex Fund IV-A, L.P.

(5)

Includes warrants to purchase 49,655 shares of Series D preferred stock issued to Domain Partners IV, L.P. and warrants to purchase
1,191 shares of Series D preferred stock issued to DP IV Associates, L.P. James C. Blair, one of our directors, is a managing member
of One Palmer Square Associates IV, L.L.C., the general partner of Domain Partners IV, L.P. and DP IV Associates, L.P., shares
voting and dispositive power with respect to the shares held by one or more of such entities, and disclaims beneficial ownership of
such shares in which he has no pecuniary interest.

Loans to Executive Officers
In July 2002, we extended loans to the executive officers in the amounts set forth in the table below in connection with the officers'
purchases of shares of our common stock pursuant to exercises of stock options granted under our 1998 Plan. Such loans were evidenced
by full recourse promissory notes, bore interest at a fixed annual rate of 6.0%, with the interest compounded annually, and were secured by a
pledge of the shares of our common stock purchased pursuant to stock pledge agreements between us and the officers executed in
July 2002.
Principal Amount of
Loan

Name of Executive Officer

$

Alexis V. Lukianov
Keith Valentine
Steven McGowan
Patrick Miles
G. Rogan Fry

185,212.00
97,150.00
91,815.00
47,820.00
46,577.50

In November 2002, pursuant to the separation agreement between us and Mr. McGowan, we forgave and cancelled all principal and
interest under Mr. McGowan's note. In January 2003, our board of directors approved forgiveness in full of each of the remaining notes
referenced above upon the filing of a registration statement with the SEC in connection with our initial public offering or continued
employment to July 2005. All such notes have been cancelled in connection with this offering.
In February 2000, we extended a loan to Alexis V. Lukianov in the principal amount of $500,000, which loan was evidenced by a note
and bore interest at a fixed annual rate of 6.56%, with the interest compounded annually. Pursuant to a bonus agreement entered into in
February 2000 by us and Mr. Lukianov and Mr. Lukianov's continued employment with us through February 24, 2004, we forgave and
cancelled the loan on February 24, 2004, and will assume and pay all withholding obligations arising from our forgiveness of the loan and
the payment of such withholding obligations.

Consulting and Technology Transfer Arrangements
In August 2001, we entered into a consulting agreement with James F. Marino, M.D., a former director and executive officer of ours,
amending an earlier technology transfer and license agreement, dated November 10, 1998, to provide a license to us to any invention
submitted by Dr. Marino within
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the field of minimally invasive spine surgery in exchange for a 5.0% royalty fee to Dr. Marino if the technology is subsequently
commercialized (excluding those ideas for which final patent applications were filed on or before August 23, 2001). In September 2003, we
entered into a separation agreement with Dr. Marino that terminated all prior agreements between us and Dr. Marino, including the
consulting agreement dated August 23, 2001, and in February 2004, we executed a memorandum of understanding to clarify certain terms
of the September 23, 2003 separation agreement.

Employment Arrangements
In November 2000, R. Lewis Bennett, one of our directors, began to serve as our executive vice president. Mr. Bennett was paid
$160,000 in 2001, $115,500 in 2002 and $46,450 in 2003 for his services as our executive vice president. Mr. Bennett ceased to serve as our
executive vice president in June 2003.
In November 2002, we entered into an employment separation/consulting agreement and general release with Steven McGowan,
formerly our chief financial officer. Under this agreement, as of October 15, 2002, Mr. McGowan ceased to be employed by us, but began to
provide consulting services to us. We paid Mr. McGowan an aggregate of $207,681 in 2003 under this agreement. In addition, we forgave
and cancelled a promissory note issued to us by Mr. McGowan in the principal amount of $91,815. See "Certain Relationships and Related
Transactions—Loans to Executive Officers" for additional information regarding the promissory note.
In January 2004, we amended our employment agreements with Alexis V. Lukianov and Kevin C. O'Boyle and we entered into
employment agreements with Keith Valentine, G. Rogan Fry, Patrick Miles, James J. Skinner, G. Bryan Cornwall and Jonathan D.
Spangler. For information on these employment agreements, please see "Management—Employment and Change of Control
Arrangements."

Indemnification of Certain Directors and Executive Officers
The Company has reserved $145,550 for payment of expenses incurred by R. Lewis Bennett, Keith Valentine and Patrick Miles in
connection with a litigation matter in the United States District Court for the Southern District of California against Medtronic, Inc. Although
we believe it is our legal duty to indemnify Messrs. Bennett, Valentine and Miles for their legal expenses incurred in this lawsuit, we have
been enjoined from providing further indemnification by the Circuit Court of Shelby County in Memphis, Tennessee and, as a result, have
not paid any legal expenses in connection with the California action since June 2002. See "Risk Factors—We are currently involved in costly
employment litigation and an adverse outcome may prevent certain of our employees from working for us or require us to pay significant
damages" and "Business—Legal Proceedings" for further detail regarding this action.

Relationship with William Blair & Company, L.L.C.
William Blair Capital Partners VII QP, L.P. and William Blair Capital Partners VII, L.P. are affiliates of William Blair & Company, L.L.C.,
and collectively hold in excess of 5% of our common stock. Additionally, in July 2001, we granted William Blair Capital Partners, L.L.C. an
option to purchase 20,000 shares of our common stock at an exercise price of $0.25 per share under our 1998 Plan. This option is currently
exercisable. Arda M. Minocherhomjee, one of our directors, is a managing director of William Blair Capital Partners, L.L.C., which is a
member of the general partner of William Blair Capital Partners VII QP, L.P. and William Blair Capital Partners VII, L.P. William Blair &
Company, L.L.C. is one of the underwriters in this offering. Please see "Certain Relationships and Related Transactions—Issuances of
Preferred Stock and Warrants" and "Underwriting" for information regarding William Blair & Company, L.L.C.
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PRINCIPAL STOCKHOLDERS
The following table shows information with respect to the beneficial ownership of our common stock as of January 31, 2004, and as
adjusted to reflect the sale of the common stock being offered in this offering, by:
•

each person, or group of affiliated persons, known by us to own beneficially 5% or more of our common stock;

•

each of our directors;

•

each of our named executive officers; and

•

all of our directors and executive officers as a group.

Each stockholder's percentage ownership before the offering is based on 40,757,789 shares of our common stock outstanding as of
December 31, 2003 (as adjusted to reflect at that date the conversion of all shares of our preferred stock outstanding and the exercise of
warrants that, by their terms, terminate upon the closing of this offering), plus an additional 186,201 shares of our common stock issued
upon exercise of outstanding stock options in January 2004. Each stockholder's percentage ownership after the offering is based
on
shares of our common stock outstanding immediately after the completion of this offering. We have granted the underwriters an
option to purchase up to
additional shares of our common stock to cover over-allotments, if any, and the table below assumes
no exercise of that option.
Percentage of Shares Beneficially
Owned(2)

Name of Beneficial Owner(1)

Five Percent Stockholders

Number of Shares
Beneficially

Before

Owned(2)

Offering

After
Offering

Entities affiliated with William Blair Capital Partners, L.L.C.(3)
Entities affiliated with Kleiner Perkins Caufield & Byers(4)
Caisse de depot et placement du Quebec(5)
Entities affiliated with Enterprise Management Partners, L.P.(6)
Domain Partners IV, L.P. and affiliated entities(7)
A.M. Pappas Life Sciences Ventures II, L.P.(8)
Johnson & Johnson Development Corporation(9)
Directors and Executive Officers
Alexis V. Lukianov(10)
Kevin C. O'Boyle(11)
Keith Valentine(12)
James J. Skinner(13)
Patrick Miles(14)
G. Bryan Cornwall(15)
G. Rogan Fry(16)
Jonathan D. Spangler(17)
R. Lewis Bennett(18)
Jack R. Blair(19)
James C. Blair(7)
Lesley H. Howe
Joseph S. Lacob(4)
Arda M. Minocherhomjee(3)
All executive officers and directors as a group (14 persons)(20)

7,061,701
5,854,016
5,109,327
5,079,743
4,527,388
3,427,570
3,128,696

17.24%
14.29
12.47
12.41

2,338,000
625,000
805,336
395,000

5.54
1.50
1.95

550,000
201,250

383,666
211,917
170,102
55,000

11.05

8.37
7.64

*
1.33

*
*
*
*
*

4,527,388
*
5,854,016
7,061,701
23,178,376

11.05

*
14.29
17.24
51.68

*

Represents beneficial ownership of less than 1% of the outstanding shares of our common stock.

(1)

Unless otherwise indicated, the address of each stockholder is c/o NuVasive, Inc., 10065 Old Grove Road, San Diego, California
92131.
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(2)

Beneficial ownership is based on information furnished by the individuals or entities. Unless otherwise indicated and subject to
community property laws where applicable, the individuals and entities named in the table above have sole voting and investment
power with respect to all shares of our common stock shown as beneficially owned by them. Beneficial ownership and percentage
ownership are determined in accordance with the rules of the Securities and Exchange Commission. In calculating the number of
shares beneficially owned by an individual or entity and the percentage ownership of that individual or entity, shares underlying
options and warrants held by that individual or entity that are either currently exercisable or exercisable within 60 days from
January 31, 2004 are deemed outstanding. These shares, however, are not deemed outstanding for the purpose of computing the
percentage ownership of any other individual or entity.

(3)

Consists of 6,780,384 shares of our common stock beneficially owned by William Blair Capital Partners VII QP, L.P., 261,317
shares beneficially owned by William Blair Capital Partners VII, L.P. and 20,000 shares of our common stock issuable upon exercise
of an option that is currently exercisable and was issued to William Blair Capital Partners, L.L.C., a member of the general partner of
William Blair Capital Partners VII QP, L.P. and William Blair Capital Partners VII, L.P. Arda M. Minocherhomjee, a member of our
board of directors, is a managing director of William Blair Capital Partners, L.L.C., in such capacity, he may be deemed to share
voting and investment power with respect to the shares held by William Blair Capital Partners VII QP, L.P. and William Blair Capital
Partners VII, L.P. William Blair & Company, L.L.C. is an underwriter in this offering. Dr. Minocherhomjee disclaims beneficial
ownership of the shares owned by these funds, except to the extent of his proportionate pecuniary interest therein. The address for
William Blair Capital Partners, L.L.C. is 227 West Monroe Street, 35th Floor, Chicago, Illinois 60606, attn: Arda M. Minocherhomjee.

(4)

Consists of 5,407,970 shares of our common stock beneficially owned by Kleiner Perkins Caufield & Byers VIII, L.P., 313,546
shares beneficially owned by KPCB VIII Founders Fund, L.P., 112,500 shares beneficially owned by KPCB Life Sciences Zaibatsu
Fund II, L.P. and 20,000 shares of our common stock issuable upon exercise of an option that is currently exercisable and was issued
to Joseph S. Lacob, one of our directors and a general partner of KPCB VIII Associates, L.P., which is the general partner of Kleiner
Perkins Caufield & Byers VIII, L.P. and KPCB VIII Founders Fund, L.P. Mr. Lacob is also a general partner of KPCB VII Associates,
L.P., which is the general partner of KPCB Life Sciences Zaibatsu Fund II, L.P. In such capacities, Mr. Lacob may be deemed to share
voting and investment power with respect to the shares held by Kleiner Perkins Caufield & Byers VIII, L.P., KPCB VIII Founders
Fund, L.P. and KPCB Life Sciences Zaibatsu Fund II, L.P. Mr. Lacob disclaims beneficial ownership of these shares, except to the
extent of his proportionate pecuniary interest therein. The address for Kleiner Perkins Caufield & Byers is 2750 Sand Hill Road,
Menlo Park, California 94025, attn: Joseph S. Lacob.

(5)

Includes 20,000 shares of our common stock issuable upon exercise of an option that is currently exercisable. The address for Caisse
de depot et placement du Quebec is Place CDP Capital 1000 Jean-Paul Riopelle, Montréal, Québec, Canada H2Z2B3, attn: Jacques
Douziech.

(6)

Consists of 3,539,916 shares of our common stock beneficially owned by Enterprise Partners IV, L.P., 307,819 shares beneficially
owned by Enterprise Partners IV Associates, L.P., 1,021,664 shares beneficially owned by Enterprise Partners Annex Fund IV, L.P.
and 210,344 shares beneficially owned by Enterprise Partners Annex Fund IV-A, L.P. The address for the Enterprise Partners funds
is 2223 Avenida de la Playa, Suite 300, La Jolla, California 92037, attn: Andrew Senyei.

(7)

Consists of 4,428,694 shares of our common stock beneficially owned by Domain Partners IV, L.P., 78,694 shares beneficially
owned by DP IV Associates, L.P. and 20,000 shares of our common stock issuable upon exercise of an option that is currently
exercisable and was issued to James C. Blair, one of our directors and a managing member of One Palmer Square Associates IV,
L.L.C., the general partner of Domain Partners IV, L.P. and DP IV Associates, L.P. In such capacity, Dr. Blair may be deemed to share
voting and investment power with respect to the shares held by Domain Partners IV, L.P. and DP IV Associates, L.P. Dr. Blair
disclaims beneficial ownership of the shares owned by these funds, except to the extent of his proportionate pecuniary interest therein.
The address for the Domain entities is One Palmer Square, Princeton, New Jersey 08542, attn: Kathleen Schoemaker.

(8)

Includes 20,000 shares of our common stock issuable upon exercise of an option that is currently exercisable. The address for A.M.
Pappas Life Sciences Ventures II, L.P. is 7030 Kit Creek Road, P.O. Box 110287, Research Triangle Park, NC 27709, attn: Myles
Greenberg.

(9)

Includes 20,000 shares of our common stock issuable upon exercise of an option that is currently exercisable and was issued to John
Onopchenko, a former member of our board of directors and Vice President of Johnson & Johnson Development Corporation. The
address for Johnson & Johnson Development Corporation is One Johnson & Johnson Plaza, New Brunswick, New Jersey 08933,
attn: John Onopchenko.
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(10)

Includes 1,250,000 shares of our common stock issuable upon exercise of options that are currently exercisable.

(11)

Consists of 625,000 shares of our common stock issuable upon exercise of options that are currently exercisable.

(12)

Includes 400,000 shares of our common stock issuable upon exercise of options that are currently exercisable.

(13)

Consists of 395,000 shares of our common stock issuable upon exercise of options that are currently exercisable.

(14)

Includes 370,000 shares of our common stock issuable upon exercise of options that are currently exercisable.

(15)

Consists of 201,250 shares of our common stock issuable upon exercise of options that are currently exercisable.

(16)

Includes 175,000 shares of our common stock issuable upon exercise of options that are currently exercisable.

(17)

Includes 205,000 shares of our common stock issuable upon exercise of options that are currently exercisable.

(18)

Consists of 170,102 shares of our common stock issuable upon exercise of options that are currently exercisable.

(19)

Consists of 55,000 shares of our common stock issuable upon exercise of options that are currently exercisable.

(20)

Includes 7,041,701 shares beneficially owned by entities affiliated with William Blair Capital Partners, L.L.C. and attributed to
Dr. Minocherhomjee; 5,834,016 shares beneficially owned by entities affiliated with Kleiner Perkins Caufield & Byers, L.P. and
attributed to Mr. Lacob; and 4,507,388 shares beneficially owned by Domain Partners IV, L.P. and affiliates and attributed to Dr. Blair.
Also includes 3,906,352 shares issuable upon exercise of options held by the executive officers and directors that are currently
exercisable, 20,000 of which are beneficially owned by William Blair Capital Partners, L.L.C. and attributed to Dr. Minocherhomjee.
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DESCRIPTION OF CAPITAL STOCK
Upon the closing of this offering, our authorized capital stock, after giving effect to the conversion of all outstanding preferred stock into
common stock and the effectiveness of our restated certificate of incorporation, will consist of 70,000,000 shares of common stock, $0.001 par
value, and 5,000,000 shares of preferred stock, $0.001 par value. The following description summarizes the most important terms of our
capital stock. Because it is only a summary, it does not contain all the information that may be important to you. For a complete description
you should refer to our restated certificate of incorporation and restated bylaws, effective upon completion of this offering, copies of which have
been filed as exhibits to the registration statement of which this prospectus is a part, and to the applicable provisions of the Delaware General
Corporation Law.
Common Stock

As of December 31, 2003, there were 40,757,789 shares of our common stock outstanding and held by approximately 96 stockholders

of record, assuming the conversion of each outstanding share of preferred stock into common stock upon the closing of this offering and the
exercise of warrants to purchase 4,652,689 shares that, by their terms, terminate upon completion of this offering. After this offering, based
on these assumptions, the issuance of
shares of common stock in this offering and assuming no exercise of stock options or other
convertible or exercisable securities, there will be
shares of our common stock outstanding, or
shares if the
underwriters exercise their over-allotment option in full.
Subject to preferences that may apply to shares of preferred stock outstanding at the time, the holders of outstanding shares of common
stock are entitled to receive dividends out of assets legally available therefore at the times and in the amounts as our board of directors may
from time to time determine. All dividends are non-cumulative. In the event of the liquidation, dissolution, or winding up of our company, the
holders of common stock are entitled to share ratably in all assets remaining after payment of liabilities, subject to the prior distribution rights
of preferred stock, if any, then outstanding. Each stockholder is entitled to one vote for each share of common stock held on all matters
submitted to a vote of stockholders. The holders of common stock are not entitled to cumulative voting for the election of directors, which
means that the holders of a majority of the shares voted can elect all of the directors then standing for election. Upon effectiveness of our
restated certificate of incorporation and restated bylaws, our board of directors will be divided into three classes, with each director elected at an
annual stockholders' meeting following the date of this offering serving a three-year term and one class being elected at each year's annual
meeting of stockholders. The common stock is not entitled to preemptive rights and is not subject to conversion or redemption. There are no
sinking fund provisions applicable to our common stock. Each outstanding share of common stock is, and all shares of common stock to be
outstanding upon completion of this offering will be, fully paid and nonassessable.

Preferred Stock
As of December 31, 2003, there were 31,585,248 shares of preferred stock outstanding. Immediately prior to the closing of this offering,
each outstanding share of Series A preferred stock will be converted into one share of common stock, each outstanding share of Series B
stock will be converted into approximately 1.0348 shares of common stock, each outstanding share of Series C stock will be converted into
approximately 1.0705 shares of common stock, each outstanding share of Series D stock will be converted into one share of common stock
and each outstanding share of Series D-1 stock will be converted into one share of common stock. Following the conversion, our certificate of
incorporation will be restated to delete all references to the prior series of preferred stock and 5,000,000 shares of undesignated preferred
stock, par value $0.001 will be authorized.
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Following this offering, our board of directors will have the authority, without further action by the stockholders, to issue up to 5,000,000
shares of preferred stock in one or more series and to fix the designations, powers, preferences, privileges, and relative participating,
optional, or special rights as well as the qualifications, limitations, or restrictions of the preferred stock, including dividend rights, conversion
rights, voting rights, terms of redemption, and liquidation preferences, any or all of which may be greater than the rights of the common
stock. Our board of directors, without stockholder approval, can issue preferred stock with voting, conversion, or other rights that could
adversely affect the voting power and other rights of the holders of common stock. Preferred stock could be issued quickly with terms
calculated to delay or prevent a change of control or make removal of management more difficult. Additionally, the issuance of preferred stock
may have the effect of decreasing the market price of our common stock, and may adversely affect the voting and other rights of the holders of
common stock. At present, we have no plans to issue any shares of preferred stock following this offering.

Options
As of December 31, 2003, options to purchase a total of 4,275,645 shares of common stock were outstanding. Options to purchase a
total of 2,750,162 shares remain available for future issuance as of December 31, 2003 under our 1998 Plan and an additional 2,000,000
shares remain available for future issuance under our 2004 Plan adopted in connection with this offering.
As of December 31, 2003, we have a contingent obligation to issue an option to purchase 50,000 shares of common stock for each
subsequent two year term that an existing agreement with one of our consultants is extended. Such agreement extends automatically unless
we or the consultant provide written notice of termination to the other prior to the end of the original four year term or any subsequent two
year term. The first of such option grants would be in October 2006 and such option grant would be at the fair market value of our common
stock at the time of grant.

Warrants
As of December 31, 2003, there were outstanding warrants to purchase the following shares of our capital stock:

Description

Series A Preferred Stock
Series B Preferred Stock
Series D Preferred Stock
Series D-1 Preferred Stock
Common Stock

87,500
169,564
230,275
59,289
4,381,005

# of Shares of
Common Stock
After this
Offering

Weighted Average

# of Shares
Before this
Offering

Exercise
Price Before

this Offering

$

1.00

2.75
2.53
2.53
0.25

87,500
175,462
230,275
59,289
4,381,005

Weighted Average
Exercise

Price After
this Offering

$

1.00

2.66
2.53
2.53
0.25

4,927,633

Total

4,933,531

The warrants to purchase our Series A Preferred Stock terminate five years from the effective date of this offering. A warrant to purchase
81,820 shares of our Series B Preferred Stock terminates on June 27, 2007. Warrants to purchase 23,716 shares of our Series D Preferred
Stock terminate three years after the closing of this offering. The warrant to purchase 59,289 shares of our Series D-1 Preferred Stock
terminates on January 9, 2013. A warrant to purchase 25,671 shares of common stock terminates on January 9, 2013.

Of these warrants, warrants to purchase a total of 87,744 shares of Series B Preferred Stock, 206,559 shares of Series D Preferred
Stock and 4,355,334 shares of Common Stock terminate upon
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completion of this offering. We expect that all of these warrants will be exercised prior to or in connection with this offering.
Each of the warrants described in the table above, except two warrants to purchase an aggregate of 200,000 shares of our common
stock, has a net exercise provision under which its holder may, in lieu of payment of the exercise price in cash, surrender the warrant and
receive a net amount of shares based on the fair market value of our common stock at the time of exercise of the warrant after deduction of
the aggregate exercise price. Each of the warrants described in the table above contains provisions for the adjustment of the exercise price and
the aggregate number of shares issuable upon the exercise of the warrant in the event of stock dividends, stock splits, reorganizations and
reclassifications and consolidations.

Registration Rights
Following the completion of this offering, stockholders holding approximately 35,981,399 shares of our common stock, including
shares issued upon conversion of our preferred stock and shares issued upon the exercise of warrants, will have the right, subject to various
conditions and limitations, to include their shares in registration statements relating to our securities. The holders of at least 30% of the
shares subject to these registration rights have the right, beginning no earlier than six months after the effective date of the registration
statement filed with respect to this offering, on up to two occasions, to demand that we register shares under the Securities Act, subject to
certain limitations, including that the aggregate offering price must be at least $10,000,000. In addition, these holders are entitled to piggyback
registration rights with respect to the registration under the Securities Act of shares of common stock. In the event that we propose to register
any shares of common stock under the Securities Act either for our account or for the account of other security holders, the holders of shares
having piggyback registration rights are entitled to receive notice of such registration and to include shares in any such registration, subject to
limitations. Further, at any time after we become eligible to file a registration statement on Form S-3, the holders of at least 30% of the
shares subject to these registration rights may require us to file registrations statements under the Securities Act on Form S-3 with respect to
shares of common stock having an aggregate offering price of at least $2,500,000. These registration rights are subject to conditions and
limitations, among them the right of the underwriters of an offering to limit the number of shares of common stock held by such security
holders to be included in such registration. We are generally required to bear all of the expenses of such registrations, including reasonable
fees of a single counsel acting on behalf of all selling holders, except underwriting discounts and selling commissions. Registration of any of
the shares of common stock held by security holders with registration rights would result in such shares becoming freely tradable without
restriction under the Securities Act immediately upon effectiveness of such registration.

Anti-Takeover Provisions
Delaware Law
We are governed by the provisions of Section 203 of the Delaware General Corporation Law. In general, Section 203 prohibits a publicly
traded Delaware corporation from engaging in a business combination with an interested stockholder for a period of three years after the date
of the transaction in which the person became an interested stockholder, unless the business combination is approved in a prescribed
manner. A business combination includes mergers, asset sales or other transactions resulting in a financial benefit to the stockholder. An

interested stockholder is a person who, together with affiliates and associates, owns (or within three years, did own) 15% or more of the
corporation's voting stock, subject to certain exceptions. The statute could have the effect of delaying, deferring or preventing a change in
control of our company.
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Board of Directors Vacancies
Our restated bylaws to be in effect at closing authorize only our board of directors to fill vacant directorships. In addition, the number of
directors constituting our board of directors may be set only by resolution of two-thirds of the incumbent directors or two-thirds of the
stockholders that are present at an annual meeting. These provisions may deter a stockholder from increasing the size of our board and
gaining control of our board of directors by filling the resulting vacancies with its own nominees.

Staggered Board
Our restated certificate of incorporation and restated bylaws to be in effect at closing provide that our board is classified into three classes
of directors. The existence of a staggered board could delay a successful tender offeror from obtaining majority control of our board, and the
prospect of such delay may deter a potential offeror. Please see "Management—Board Composition" for more information regarding the

staggered board.

Stockholder Action; Special Meeting of Stockholders
Our restated certificate of incorporation provides that our stockholders may not take action by written consent, but may only take action at
duly called annual or special meetings of our stockholders. Our restated bylaws further provide that special meetings of our stockholders may
be called only by the President, Chief Executive Officer or Chairman of the board of directors or a majority of the board of directors.

Advance Notice Requirements for Stockholder Proposals and Director Nominations
Our restated bylaws provide that stockholders seeking to bring business before our annual meeting of stockholders, or to nominate
candidates for election as directors at our annual meeting of stockholders, must provide timely notice of their intent in writing. To be timely, a
stockholder's notice must be delivered to, or mailed and received at, our principal executive offices not less than 120 days prior to the first
anniversary of the date of our notice of annual meeting provided with respect to the previous year's annual meeting of stockholders; provided,
that if no annual meeting of stockholders was held in the previous year or the date of the annual meeting of stockholders has been changed
to be more than 30 calendar days earlier than such anniversary, notice by the stockholder, to be timely, must be received a reasonable time
before the solicitation is made. Our restated bylaws also specify certain requirements as to the form and content of a stockholder's notice.
These provisions may preclude our stockholders from bringing matters before our annual meeting of stockholders or from making
nominations for directors at our annual meeting of stockholders.

Authorized But Unissued Shares
Our authorized but unissued shares of common stock and preferred stock are available for future issuance without stockholder approval
and may be utilized for a variety of corporate purposes, including future public offerings to raise additional capital, corporate acquisitions and
employee benefit plans. The existence of authorized but unissued and unreserved common stock and preferred stock could render more
difficult or discourage an attempt to obtain control of us by means of a proxy contest, tender offer, merger or otherwise. If we issue such
shares without stockholder approval and in violation of limitations imposed by the Nasdaq National Market or any stock exchange on which
our stock may then be trading, our stock could be delisted.

Limitation of Liability and Indemnification Matters
Our restated certificate of incorporation to be in effect upon completion of this offering provides that, except to the extent prohibited by
Delaware law, our directors shall not be personally liable to us
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or our stockholders for monetary damages for any breach of fiduciary duty by our directors. Under Delaware law, our directors have a fiduciary
duty to us which is not eliminated by this provision and, in appropriate circumstances, equitable remedies such as injunctive or other forms
of non-monetary relief will remain available. In addition, each of our directors will continue to be subject to liability under Delaware law for
breach of the director's duty of loyalty to us for acts or omissions which are found by a court of competent jurisdiction to be not in good faith or
which involve intentional misconduct or knowing violations of law, for actions leading to improper personal benefit to the director, and for
payment of dividends or approval of stock repurchases or redemptions that are prohibited by Delaware law. This provision also does not affect
the directors' responsibilities under any other laws, such as the federal securities laws or state or federal environmental laws.

Section 145 of the Delaware General Corporation Law empowers a corporation to indemnify its directors and officers and to purchase
insurance with respect to liability arising out of their capacity or status as directors and officers, provided that this provision shall not eliminate
or limit the liability of a director for the following:

•

any breach of the director's duty of loyalty to us or our stockholders;

•

acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of law;

•

unlawful payments of dividends or unlawful stock purchases or redemptions; or

•

for any transaction from which the director derived an improper personal benefit.

Delaware law provides further that the indemnification permitted thereunder shall not be deemed exclusive of any other rights to which
the directors and officers may be entitled under our restated bylaws, any agreement, a vote of stockholders or otherwise. Our restated
certificate of incorporation to be in effect upon completion of this offering eliminates the personal liability of directors to the fullest extent
permitted by Delaware law. In addition, our restated certificate of incorporation and our restated bylaws provide that we may fully indemnify
any person who was or is a party or is threatened to be made a party to any threatened, pending or completed action, suit or proceeding
(whether civil, criminal, administrative or investigative), by reason of the fact that such person is or was one of our directors, officers,
employees or other agents, against expenses (including attorney's fees), judgments, fines and amounts paid in settlement actually and
reasonably incurred by such person in connection with such action, suit or proceeding.

Further, our restated bylaws to be in effect upon completion of this offering provide that we shall indemnify our directors and executive
officers to the fullest extent permitted by Delaware law. Our restated bylaws also provide that we are empowered to indemnify our other

officers, employees and agents as allowed by Delaware law. We are also empowered under our restated bylaws to enter into indemnification
agreements with our directors, officers, employees, and agents and to purchase insurance on behalf of any person we are required or
permitted to indemnify.
We have also entered into agreements to indemnify our directors and executive officers, to provide contractual indemnification in addition
to the indemnification provided for in our restated certificate of incorporation and restated bylaws. We believe that these provisions and
agreements are necessary to attract and retain qualified directors and executive officers. Our restated bylaws also permit us to secure
insurance on behalf of any officer, director, employee or other agent for any liability arising out of his or her actions, regardless of whether
Delaware law would permit indemnification. We have obtained liability insurance for our officers and directors and intend to obtain greater
coverage.
At present, there is no pending litigation or proceeding involving any of our directors, officers, employees, or agents, other than the
matters in Tennessee and California involving Medtronic, Inc., where indemnification by us will be required or permitted, and we are not
aware of any threatened
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litigation or proceeding, other than the Medtronic litigation, that may result in a claim for such indemnification. See "Risk Factors—We are
currently involved in costly employment litigation and an adverse outcome may prevent certain of our employees from working for us or
require us to pay significant damages," for further detail regarding the Medtronic litigation matters.
We maintain directors' and officers' liability insurance and intend to continue to maintain this insurance in the future. We also have an
insurance policy covering our officers and directors with respect to certain liabilities, including liabilities arising under the Securities Act of
1933, as amended, or otherwise.

Nasdaq National Market
We have applied to list our common stock on the Nasdaq National Market under the trading symbol "NUVA."

Transfer Agent and Registrar
The transfer agent and registrar for the common stock is U.S. Stock Transfer Corporation.

86

MATERIAL U.S. FEDERAL TAX CONSIDERATIONS FOR
NON-U.S. HOLDERS OF OUR COMMON STOCK
The following discussion of certain U.S. federal income and estate tax considerations relevant to Non-U.S. Holders of our common stock
is for general information only.
As used in this prospectus, the term "Non-U.S. Holder" is a person who holds our common stock other than:

•

a citizen or resident of the United States;

•

a corporation or other entity taxable as a corporation under U.S. income tax laws created or organized in or under the laws of the

United States or of any political subdivision of the United States;

•

an estate the income of which is includable in gross income for United States federal income tax purposes regardless of its
source; or

•

a trust subject to the primary supervision of a United States court and the control of one or more United States persons, or a

trust (other than a wholly owned grantor trust) that was treated as a domestic trust despite not meeting the requirements
described above.
If a partnership, including any entity treated as a partnership for U.S. federal income tax purposes, is a holder, the tax treatment of a
partner in the partnership will generally depend upon the status of the partner and the activities of the partnership. A holder that is a
partnership, and partners in such partnership, should consult their own tax advisors regarding the tax consequences of the purchase,
ownership and disposition of our common stock.

This discussion does not consider:
•

U.S. federal income, estate or gift tax consequences other than as expressly set forth below;

•

any state, local or foreign tax consequences;

•

the tax consequences to the stockholders, beneficiaries or holders of other beneficial interests in a Non-U.S. Holder;

•

special tax rules that may apply to selected Non-U.S. Holders, including without limitation, partnerships, banks or other
financial institutions, insurance companies, dealers in securities, traders in securities, tax-exempt entities and United States
expatriates;

•

special tax rules that may apply to a Non-U.S. Holder that holds our common stock as part of a "straddle," "hedge" or
"conversion transaction;" or

•

a Non-U.S. Holder that does not hold our common stock as a capital asset within the meaning of Section 1221 of the United

States Internal Revenue Code of 1986, as amended, also known as the Code.
The following discussion is based on provisions of the Code, applicable Treasury regulations and administrative and judicial
interpretations, all as of the date of this prospectus, and all of which are subject to change, retroactively or prospectively. We have not
requested a ruling from the United States Internal Revenue Service or an opinion of counsel with respect to the federal income tax
consequences of the purchase or ownership of our common stock to a Non-U.S. Holder. There can be no assurance that the U.S. Internal
Revenue Service will not take a position contrary to such statements or that any such contrary position taken by the U.S. Internal Revenue
Service would not be sustained.

YOU ARE URGED TO CONSULT YOUR TAX ADVISOR WITH RESPECT TO THE APPLICATION OF THE U.S. FEDERAL
INCOME TAX LAWS TO YOUR PARTICULAR SITUATION AS WELL AS ANY TAX CONSEQUENCES ARISING UNDERTHE U.S.
FEDERAL
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ESTATE OR GIFT TAX RULES OR UNDER THE LAWS OF ANY STATE, LOCAL, FOREIGN OR OTHER TAXING JURISDICTION
OR UNDER ANY APPLICABLE TAX TREATY.

Dividends
We do not anticipate paying cash dividends on our common stock in the foreseeable future. See "Dividend Policy." If distributions are
paid on shares of our common stock, such distributions will constitute dividends for U.S. federal income tax purposes to the extent paid from
our current or accumulated earnings and profits, as determined under U.S. federal income tax principles. If a distribution exceeds our current
and accumulated earnings and profits, it will constitute a return of capital that is applied against and reduces, but not below zero, your
adjusted tax basis in our common stock. Any remainder will constitute gain on the common stock. The distributions paid to a Non-U.S.
Holder of our common stock generally will be subject to withholding of United States federal income tax at a 30% rate on the gross amount of
the distribution or such lower rate as may be provided by an applicable income tax treaty.

Dividends that are effectively connected with a Non-U.S. Holder's conduct of a trade or business in the United States or attributable to a
permanent establishment in the United States under an applicable income tax treaty, known as "United States trade or business income,"
are generally not subject to the 30% withholding tax if the Non-U.S. Holder files the appropriate United States Internal Revenue Service form
with the payor. However, such United States trade or business income, net of specified deductions and credits, is taxed at the same
graduated rates applicable to United States persons. Any United States trade or business income received by a Non-U.S. Holder that is a
corporation may also, under certain circumstances, be subject to an additional "branch profits tax" at a 30% rate or such lower rate as
specified by an applicable income tax treaty.
A Non-U.S. Holder of our common stock who claims the benefit of an applicable income tax treaty generally will be required to satisfy
applicable certification and other requirements prior to the distribution date. Non-U.S. Holders should consult their tax advisors regarding their
entitlement to benefits under a relevant income tax treaty.
A Non-U.S. Holder of our common stock that is eligible for a reduced rate of United States withholding tax or other exclusion from
withholding under an income tax treaty but that did not timely provide required certifications or other requirements, or that has received a
distribution subject to withholding in excess of the amount properly treated as a dividend, may obtain a refund or credit of any excess
amounts withheld by filing an appropriate claim for refund with the United States Internal Revenue Service.

Gain on Disposition of Common Stock
A Non-U.S. Holder generally will not be subject to United States federal income tax in respect of gain recognized on a disposition of our
common stock unless:

•

the gain is United States trade or business income, in which case such gain will be taxed in the same manner as gains of
United States persons, and such gains may also be subject to the branch profits tax in the case of a corporate Non-U.S. Holder;

•

the Non-U.S. Holder is an individual who holds our common stock as a capital asset within the meaning of Section 1221 of the
Code, is present in the United States for more than 182 days in the taxable year of the disposition and meets other
requirements;

•

the Non-U.S. Holder is subject to tax pursuant to the provisions of the United States tax law applicable to selected United States
expatriates; or
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•

we are or have been a "United States real property holding corporation" for United States federal income tax purposes at any
time during the shorter of the five-year period ending on the date of disposition or the period that the Non-U.S. Holder held our
common stock.

Generally, a corporation is a "United States real property holding corporation" if the fair market value of its "United States real property
interests" equals or exceeds 50% of the sum of the fair market value of its worldwide real property interests plus its other assets used or held
for use in a trade or business. The tax relating to stock in a "United States real property holding corporation" generally will not apply to a NonU.S. Holder whose holdings, direct and indirect, at all times during the applicable period, constituted 5% or less of our common stock,
provided that our common stock was regularly traded on an established securities market. We believe we have never been, are not currently
and are not likely to become a United States real property holding corporation for United States federal income tax purposes.

Federal Estate Tax
Common stock owned or treated as owned by an individual who is a Non-U.S. Holder at the time of death will be included in the
individual's gross estate for United States federal estate tax purposes, unless an applicable estate tax or other treaty provides otherwise.

Information Reporting and Backup Withholding Tax
We must report annually to the United States Internal Revenue Service and to each Non-U.S. Holder the amount of dividends paid to
that holder and the tax withheld with respect to those dividends. Copies of the information returns reporting those dividends and withholding
may also be made available to the tax authorities in the country in which the Non-U.S. Holder is a resident under the provisions of an
applicable income tax treaty or agreement.
U.S. federal backup withholding, currently at a 28% rate, generally will not apply to payments of dividends made by us or our paying
agents, in their capacities as such, to a Non-U.S. Holder of our common stock if the holder has provided the required certification that it is not
a U.S. person or certain other requirements are met. Notwithstanding the foregoing, backup withholding may apply if either we or our paying
agent has actual knowledge, or reason to know, that the holder is a U.S. person.

Payments of the proceeds from a disposition or a redemption effected outside the U.S. by a Non-U.S. Holder of our common stock made
by or through a foreign office of a broker generally will not be subject to information reporting or backup withholding. However, information
reporting, but not backup withholding, generally will apply to such a payment if the broker has certain connections with the U.S. unless the
broker has documentary evidence in its records that the beneficial owner is a Non-U.S. Holder and specified conditions are met or an
exemption is otherwise established.
Backup withholding is not an additional tax. Any amounts withheld under the backup withholding rules from a payment to a Non-U.S.
Holder that result in an overpayment of taxes will be refunded, or credited against the holder's United States federal income tax liability, if
any, provided that the required information is furnished to the United States Internal Revenue Service.

Non-U.S. Holders should consult their own tax advisors regarding application of backup withholding in their particular circumstance and
the availability of, and procedure for obtaining, an exemption from backup withholding under current U.S. Treasury regulations.
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SHARES ELIGIBLE FOR FUTURE SALE
Prior to this offering, there has been no public market for our common stock, and we cannot assure you that a significant public market
for our common stock will develop or be sustained after this offering. Future sales of significant amounts of our common stock, including
shares of our outstanding common stock and shares of our common stock issued upon exercise of outstanding options and warrants, in the
public market after this offering could adversely affect the prevailing market price of our common stock and could impair our future ability to
raise capital through the sale of our equity securities.

Sale of Restricted Shares and Lock-Up Agreements
Upon completion of this offering, we will have outstanding
December 31, 2003, and assuming:

shares of common stock based upon our shares outstanding as of

•

the conversion of all our outstanding convertible preferred stock into 31,810,907 shares of common stock immediately prior to
the consummation of this offering;

•

the exercise of warrants to purchase 4,652,689 shares of common stock that, by their terms, terminate upon consummation
of this offering; and

•

no exercise of the underwriters' overallotment option.

Of the
shares to be outstanding upon completion of this offering,
shares of common stock sold in this
offering will be freely tradable without restriction under the Securities Act, unless purchased by affiliates of our company, as that term is
defined in Rule 144 under the Securities Act.
The remaining 40,757,789 shares of common stock were issued and sold by us in private transactions, and are eligible for public sale if
registered under the Securities Act or sold in accordance with Rules 144, 144(k) or 701 of the Securities Act. All 40,757,789 of these
remaining shares of common stock are held by officers, directors, and existing stockholders who are subject to various lock-up agreements or
market stand-off provisions that prohibit them from offering, selling, contracting to sell, granting an option to purchase, making a short sale or
otherwise disposing of any shares of our common stock or any option to purchase shares of our common stock or any securities
exchangeable for or convertible into shares of common stock for a period of 180 days after the date of this prospectus without the prior written
consent of Banc of America Securities LLC. Banc of America Securities LLC, in its discretion and at any time without notice, may release all
or any portion of the common stock held by our officers, directors and existing stockholders subject to these lock-up agreements. Banc of
America Securities LLC has agreed with Lehman Brothers that it will not, without the consent of Lehman Brothers, exercise its discretion to
release all or any portion of the common stock held by our officers, directors and existing stockholders subject to these lockup agreements.

Beginning 180 days after the date of this prospectus, 36,105,100 of these remaining shares will be eligible for sale in the public market,
although all but
shares will be subject to certain volume limitations. 4,652,689 of these remaining shares, which we assume
will be issued upon exercise of options that, by their terms, terminate upon consummation of this offering, will be eligible for sale in the
public market upon the date of completion of their Rule 144 holding period; however, all but
shares will be subject to certain
volume limitations.

Rule 144
In general, Rule 144 allows a stockholder (or stockholders where shares are aggregated) who has beneficially owned shares of our
common stock for at least one year and who files a Form 144 with the
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SEC to sell within any three month period commencing 90 days after the date of this prospectus a number of those shares that does not
exceed the greater of:

•

1% of the number of shares of common stock then outstanding, which will equal approximately
after this offering; or

•

the average weekly trading volume of the common stock during the four calendar weeks preceding the filing of the Form 144
with respect to such sale.

shares immediately

Sales under Rule 144, however, are subject to specific manner of sale provisions, notice requirements, and the availability of current
public information about our company.
shares of our common stock will qualify for resale under Rule 144 beginning 90 days after the
date of this prospectus.

Rule 144(k)
Under Rule 144(k), in general, a stockholder who has beneficially owned shares of our common stock for at least two years and who is
not deemed to have been an affiliate of our company at any time during the immediately preceding three months may sell shares without
complying with the manner of sale provisions, notice requirements, public information requirements, or volume limitations of Rule 144.
Affiliates of our company, however, must always sell pursuant to Rule 144, even after the otherwise applicable Rule 144(k) holding periods
have been satisfied.
shares of our common stock will qualify for resale under Rule 144(k) beginning on the date of this prospectus
and
shares will qualify for resale under Rule 144(k) within 180 days after the date of this prospectus.

Rule 701
Rule 701 generally allows a stockholder who purchased shares of our common stock pursuant to a written compensatory plan or
contract and who is not deemed to have been an affiliate of our company during the immediately preceding 90 days to sell these shares in
reliance upon Rule 144, but without being required to comply with the public information, holding period, volume limitation, or notice
provisions of Rule 144. Rule 701 also permits affiliates of our company to sell their Rule 701 shares under Rule 144 without complying with
the holding period requirements of Rule 144. All holders of Rule 701 shares, however, are required to wait until 90 days after the date of this
prospectus before selling such shares pursuant to Rule 701.
As of December 31, 2003, 2,730,519 shares of our outstanding common stock had been issued in reliance on Rule 701 as a result of
exercises of stock options. All of these shares, however, are subject to lock-up agreements or market stand-off provisions as discussed above.
As a result, these shares will only become eligible for sale at the earlier of the expiration of the 180 day lockup period or upon obtaining the
prior written consent of Banc of America Securities LLC to release all or any portion of the shares subject to lockup agreements to which Banc
of America Securities LLC is a party. Banc of America Securities LLC has agreed with Lehman Brothers that it will not, without the consent
of Lehman Brothers, exercise its discretion to release all or any portion of the shares subject to lockup agreements to which Banc of America

of Lehman Brothers, exercise its discretion to release all or any portion of the shares subject to lockup agreements to which Banc of America
Securities LLC is a party.

Registration Rights
As described above in "Description of Capital Stock—Registration Rights," upon completion of this offering, the holders of approximately
35,981,399 shares of our common stock, including shares issued upon conversion of our preferred stock and shares issued upon the
exercise of warrants, will have the right, subject to various conditions and limitations, to demand the filing of and include their shares in
registration statements relating to our securities, subject to the 180 day lock-up arrangement described above. By exercising their registration
rights and causing a large number of shares to be
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registered and sold in the public market, these holders could cause the price of the common stock to fall. In addition, any demand to include
such shares in our registration statements could have a material adverse effect on our ability to raise needed capital.

Options and Warrants
In addition to the
shares of common stock outstanding immediately after this offering, as of December 31, 2003, there
were outstanding options to purchase 4,275,645 shares of our common stock and outstanding warrants to purchase 280,842 shares of our
common stock, assuming the exercise of warrants to purchase up to 4,652,689 shares of our common stock at a weighted average price of
$0.40 per share, which warrants, by their terms, terminate upon completion of this offering. In addition, during January 2004, we granted
options to purchase an aggregate of 2,732,500 shares of our common stock.
As soon as practicable after the completion of this offering, we intend to file a registration statement on Form S-8 under the Securities Act
covering shares of our common stock issued or reserved for issuance under the 1998 Plan, 2004 Plan and Purchase Plan. Accordingly,
shares of our common stock registered under such registration statement will be available for sale in the open market upon exercise by the
holders, subject to vesting restrictions with us, Rule 144 limitations applicable to our affiliates and the contractual lock-up agreements and
market stand-off provisions described above.
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UNDERWRITING
We are offering the shares of common stock described in this prospectus through a number of underwriters. Banc of America Securities
LLC, Lehman Brothers Inc., Thomas Weisel Partners LLC and William Blair & Company, L.L.C. are the representatives of the
underwriters. We have entered into a firm commitment underwriting agreement with the representatives. Subject to the terms and conditions
of the underwriting agreement, we have agreed to sell to the underwriters, and each underwriter has agreed to purchase, the number of
shares of common stock listed next to its name in the following table:
Underwriter

Number of
Shares

Banc of America Securities LLC
Lehman Brothers Inc.
Thomas Weisel Partners LLC
William Blair & Company, L.L.C.
Total

The underwriting agreement is subject to a number of terms and conditions and provides that the underwriters must buy all of the
shares if they buy any of them. The underwriters will sell the shares to the public when and if the underwriters buy the shares from us.
The underwriters initially will offer the shares to the public at the price specified on the cover page of this prospectus. The underwriters
may allow a concession of not more than $
per share to selected dealers. The underwriters may also allow, and those dealers may reallow, a concession of not more than $
per share to some other dealers. If all the shares are not sold at the public offering price, the
underwriters may change the public offering price and the other selling terms. The common stock is offered subject to a number of
conditions, including:

•

receipt and acceptance of the common stock by the underwriters; and

•

the underwriters' right to reject orders in whole or in part.

Over-Allotment Option. We have granted the underwriters an over-allotment option to buy up to
additional shares of our
common stock at the same price per share as they are paying for the shares shown in the table above. These additional shares would cover
sales of shares by the underwriters which exceed the total number of shares shown in the table above. The underwriters may exercise this

option at any time within 30 days after the date of this prospectus. To the extent that the underwriters exercise this option, each underwriter
will purchase additional shares from us in approximately the same proportion as it purchased the shares shown in the table above. If
purchased, the additional shares will be sold by the underwriters on the same terms as those on which the other shares are sold. We will
pay the expenses associated with the exercise of this option.

Discount and Commissions. The following table shows the per share and total underwriting discounts and commissions to be paid to
the underwriters by us. These amounts are shown assuming no exercise and full exercise of the underwriters' option to purchase additional
shares.
We estimate that the expenses of the offering to be paid by us, not including underwriting discounts and commissions, will be
approximately $
.
Paid by Us
Full Exercise

No Exercise

$
$

Per Share
Total

$
$
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Listing.

We expect our common stock to be approved for quotation on the Nasdaq National Market under the symbol "NUVA."

Stabilization. In connection with this offering, the underwriters may engage in activities that stabilize, maintain or otherwise affect the
price of our common stock, including:
•

stabilizing transactions;

•

short sales;

•

syndicate covering transactions;

•

imposition of penalty bids; and

•

purchases to cover positions created by short sales.

Stabilizing transactions consist of bids or purchases made for the purpose of preventing or retarding a decline in the market price of our
common stock while this offering is in progress. Stabilizing transactions may include making short sales of our common stock, which
involves the sale by the underwriters of a greater number of shares of common stock than they are required to purchase in this offering, and
purchasing shares of common stock from us or on the open market to cover positions created by short sales. Short sales may be "covered"
shorts, which are short positions in an amount not greater than the underwriters' over-allotment option referred to above, or may be "naked"
shorts, which are short positions in excess of that amount. Syndicate covering transactions involve purchases of our common stock in the
open market after the distribution has been completed in order to cover syndicate short positions.
The underwriters may close out any covered short position either by exercising their over-allotment option, in whole or in part, or by
purchasing shares in the open market. In making this determination, the underwriters will consider, among other things, the price of shares
available for purchase in the open market compared to the price at which the underwriters may purchase shares through the over-allotment
option.
A naked short position is more likely to be created if the underwriters are concerned that there may be downward pressure on the price of
the common stock in the open market that could adversely affect investors who purchased in this offering. To the extent that the underwriters
create a naked short position, they will purchase shares in the open market to cover the position.

The representatives also may impose a penalty bid on underwriters and dealers participating in the offering. This means that the
representatives may reclaim from any syndicate members or other dealers participating in the offering the underwriting discount,
commissions or selling concession on shares sold by them and purchased by the representatives in stabilizing or short covering
transactions.

These activities may have the effect of raising or maintaining the market price of our common stock or preventing or retarding a decline
in the market price of our common stock. As a result of these activities, the price of our common stock may be higher than the price that
otherwise might exist in the open market. If the underwriters commence the activities, they may discontinue them at any time. The
underwriters may carry out these transactions on the Nasdaq National Market, in the over-the counter market or otherwise.

IPO Pricing. Prior to this offering, there has been no public market for our common stock. The initial public offering price will be
negotiated between us and the representatives of the underwriters. Among the factors to be considered in these negotiations are:
•

the history of, and prospects for, our company and the industry in which we compete; our past and present financial
performance;

•

an assessment of our management;
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•

the present state of our development;

•

the prospects for our future earnings;

•

the prevailing conditions of the applicable U.S. securities market at the time of this offering;

•

market valuations of publicly traded companies that we and the representatives of the underwriters believe to be comparable to
us; and

•

other factors deemed relevant.

The estimated initial public offering price range set forth on the cover of this preliminary prospectus is subject to change as a result of
market conditions and other factors.

Qualified Independent Underwriter. Entities related to William Blair & Company have purchased and may hold more than 10% of
our outstanding shares of common stock. As a result, William Blair & Company may be deemed to be our "affiliate" under the rules of the
National Association of Securities Dealers, Inc., or NASD. This offering, therefore, is being conducted in accordance with the applicable
provisions of Rule 2720 of the NASD Conduct Rules. Rule 2720(c)(3) requires that the initial public offering price of the shares of common
stock be no higher than that recommended by a "qualified independent underwriter," as defined by the NASD. Accordingly, Lehman Brothers
is assuming the responsibilities of acting as the qualified independent underwriter in pricing the offering and conducting due diligence. The
initial public offering price of the shares of common stock will be no higher than that recommended by Lehman Brothers. We have agreed to
indemnify Lehman Brothers against liabilities incurred in connection with acting as a qualified independent underwriter, including liabilities
under the Securities Act.
The underwriters have informed us that they will not confirm sales to accounts over which they exercise discretionary authority without
the prior written approval of the customer.

Lock-up Agreements. We, our directors and executive officers, most of our existing shareholders and the holders of a majority of our
options have entered into lock-up agreements with the underwriters. Under these agreements, subject to exceptions, we may not issue any
new shares of common stock, and those holders of stock and options may not, directly or indirectly, offer, sell, contract to sell, pledge or
otherwise dispose of or hedge any common stock or securities convertible into or exchangeable for shares of common stock, or publicly
announce the intention to do any of the foregoing, without the prior written consent of Banc of America Securities LLC for a period of 180 days
from the date of this prospectus. This consent may be given at any time without public notice. In addition, during this 180 day period, we
have also agreed not to file any registration statement for, and each of our officers and shareholders has agreed not to make any demand for,
or exercise any right of, the registration of, any shares of common stock or any securities convertible into or exercisable or exchangeable for
common stock without the prior written consent of Banc of America Securities LLC. Banc of America Securities LLC has agreed that it will
not, without the prior written consent of Lehman Brothers, exercise its consent to release shares from the lock-up agreements or allow the
filing of (or demand for) a registration statement.
Directed Share Program. At our request, the underwriters have reserved for sale to our employees, directors, families of employees
and directors, business associates and other third parties at the initial public offering price up to 5% of the shares being offered by this
prospectus. The sale of the reserved shares to these purchasers will be made by Lehman Brothers. The purchasers of these shares will not
be subject to a lock-up except as required by the Conduct Rules of the NASD, which require a 90-day lock-up if they are affiliated with or
associated with NASD members or if they or members of their immediate families hold senior positions at financial institutions, or to the
extent the purchasers are subject to a lock-up agreement with the underwriters as described above. We do not know if our employees,
directors, families of employees and directors, business associates and other third parties
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will choose to purchase all or any portion of the reserved shares, but any purchases they do make will reduce the number of shares available
to the general public. If all of these reserved shares are not purchased, the underwriters will offer the remainder to the general public on the
same terms as the other shares offered by this prospectus.
Indemnification. We will indemnify the underwriters against some liabilities, including liabilities under the Securities Act. If we are
unable to provide this indemnification, we will contribute to payments the underwriters may be required to make in respect of those liabilities.
Online Offering. A prospectus in electronic format may be made available on the web sites maintained by one or more of the
underwriters participating in this offering. Other than the prospectus in electronic format, the information on any such web site, or accessible
through any such web site, is not part of the prospectus. The representatives may agree to allocate a number of shares to underwriters for
sale to their online brokerage account holders. Internet distributions will be allocated by the underwriters that will make Internet distributions
on the same basis as other allocations. In addition, shares may be sold by the underwriters to securities dealers who resell shares to online

brokerage account holders.

Conflicts/Affiliates. The underwriters and their affiliates have provided, and may in the future provide, various investment banking,
commercial banking and other financial services for us and our affiliates for which services they have received, and may in the future
receive, customary fees.
Notice to Canadian Residents

Offers and Sales in Canada
This prospectus is not, and under no circumstances is to be construed as, an advertisement or a public offering of shares in Canada or
any province or territory thereof. Any offer or sale of shares in Canada will be made only under an exemption from the requirements to file a
prospectus with the relevant Canadian securities regulators and only by a dealer properly registered under applicable provincial securities
laws or, alternatively, pursuant to an exemption from the dealer registration requirement in the relevant province or territory of Canada in
which such offer or sale is made.
This prospectus is for the confidential use of only those persons to whom it is delivered by the underwriters in connection with the
offering of the shares into Canada. The underwriters reserve the right to reject all or part of any offer to purchase shares for any reason or
allocate to any purchaser less than all of the shares for which it has subscribed.

Responsibility
Except as otherwise expressly required by applicable law or as agreed to in contract, no representation, warranty, or undertaking
(express or implied) is made and no responsibilities or liabilities of any kind or nature whatsoever are accepted by any underwriter or dealer
as to the accuracy or completeness of the information contained in this prospectus or any other information provided by us in connection with
the offering of the shares into Canada.

Resale Restrictions
The distribution of the shares in Canada is being made on a private placement basis only and is exempt from the requirement that we
prepare and file a prospectus with the relevant Canadian regulatory authorities. Accordingly, any resale of the shares must be made in
accordance with applicable securities laws, which will vary depending on the relevant jurisdiction, and which may require resales to be made
in accordance with exemptions from registration and prospectus requirements. Canadian purchasers are advised to seek legal advice prior to
any resale of the shares.
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Representations of Purchasers
Each Canadian investor who purchases shares will be deemed to have represented to us, the underwriters and any dealer who sells
shares to such purchaser that: (i) the offering of the shares was not made through an advertisement of the shares in any printed media of
general and regular paid circulation, radio, television or telecommunications, including electronic display, or any other form of advertising in
Canada; (ii) such purchaser has reviewed the terms referred to above under "Resale Restrictions" above; (iii) where required by law, such
purchaser is purchasing as principal for its own account and not as agent; and (iv) such purchaser or any ultimate purchaser for which such
purchaser is acting as agent is entitled under applicable Canadian securities laws to purchase such shares without the benefit of a prospectus
qualified under such securities laws, and without limiting the generality of the foregoing: (a) in the case of a purchaser located in a province
other than Ontario and Newfoundland and Labrador, without the dealer having to be registered, (b) in the case of a purchaser located in a
province other than Ontario or Quebec, such purchaser is an accredited investor as defined in section 1.1 of Multilateral Instrument 45-103 Capital Raising Exemptions, (c) in the case of a purchaser located in Ontario, such purchaser, or any ultimate purchaser for which such
purchaser is acting as agent, is an accredited investor, other than an individual, as that term is defined in Ontario Securities Commission
Rule 45-501 - Exempt Distributions and is a person to which a dealer registered as an international dealer in Ontario may sell shares, and (d)
in the case of a purchaser located inQuébec, such purchaser is a sophisticated purchaser within the meaning of section 44 or 45 of the
Securities Act (Québec).

Taxation and Eligibility for Investment
Any discussion of taxation and related matters contained in this prospectus does not purport to be a comprehensive description of all the
tax considerations that may be relevant to a decision to purchase the shares. Canadian purchasers of shares should consult their own legal
and tax advisers with respect to the tax consequences of an investment in the shares in their particular circumstances and with respect to the
eligibility of the shares for investment by the purchaser under relevant Canadian federal and provincial legislation and regulations.

Rights of Action for Damages or Rescission (Ontario)
Securities legislation in Ontario provides that every purchaser of shares pursuant to this prospectus shall have a statutory right of action
for damages or rescission against us in the event this prospectus contains a misrepresentation as defined in the Securities Act (Ontario).
Ontario purchasers who purchase shares offered by this prospectus during the period of distribution are deemed to have relied on the
misrepresentation if it was a misrepresentation at the time of purchase. Ontario purchasers who elect to exercise a right of rescission against
us on whose behalf the distribution is made shall have no right of action for damages against us. The right of action for rescission or
damages conferred by the statute is in addition to, and without derogation from, any other right the purchaser may have at law. Prospective

Ontario purchasers should refer to the applicable provisions of Ontario securities legislation and are advised to consult their own legal
advisers as to which, or whether any, of such rights or other rights may be available to them.
The foregoing summary is subject to the express provisions of the Securities Act (Ontario) and the rules, regulations and other
instruments thereunder, and reference is made to the complete text of such provisions contained therein. Such provisions may contain
limitations and statutory defenses on which we may rely. The enforceability of these rights may be limited as described herein under
"Enforcement of Legal Rights."
The rights of action discussed above will be granted to the purchasers to whom such rights are conferred upon acceptance by the
relevant dealer of the purchase price for the shares. The rights
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discussed above are in addition to and without derogation from any other right or remedy which purchasers may have at law. Similar rights
may be available to investors in other Canadian provinces.

Enforcement of Legal Rights
We are organized under the laws of the State of Delaware in the United States of America. All, or substantially all, of our directors and
officers, and the experts named herein, may be located outside of Canada and, as a result, it may not be possible for Canadian purchasers to
effect service of process within Canada upon us or such persons. All or a substantial portion of our assets or the assets and such other
persons may be located outside of Canada and, as a result, it may not be possible to satisfy a judgment against us or such persons in
Canada or to enforce a judgment obtained in Canadian courts against us or such persons outside of Canada.

Language of Documents
Upon receipt of this document, you hereby confirm that you have expressly requested that all documents evidencing or relating in any
way to the sale of the securities described herein (including for greater certainty any purchase confirmation or any notice) be drawn up in the
English language only. Par la réception de ce document, vous confirmez par les présentes que vous avez expressément exigé que

tous les documents faisant foi ou se rapportant de quelque manière que ce soit à la vente des valeurs mobilières décrites aux
présentes (incluant, pour plus de certitude, toute confirmation d'achat ou tout avis) soient rédigés en anglais seulement.
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LEGAL MATTERS
The validity of the common stock offered hereby will be passed upon for us by Heller Ehrman White & McAuliffe LLP, San Diego,
California. As of the date of this prospectus, certain attorneys of Heller Ehrman White & McAuliffe LLP hold an aggregate of 10,000 shares of
our common stock. Certain legal matters in connection with this offering will be passed upon for the underwriters by Morrison & Foerster
LLP, San Diego, California.

EXPERTS
Ernst & Young LLP, independent auditors, have audited our consolidated financial statements at December 31, 2003 and 2002, and for
each of the three years in the period ended December 31, 2003, as set forth in their report. We have included our consolidated financial
statements in the prospectus and elsewhere in the registration statement in reliance on Ernst & Young LLP's report, given on their authority
as experts in accounting and auditing.

WHERE YOU CAN FIND MORE INFORMATION
We have filed with the SEC a registration statement on Form S-1 under the Securities Act with respect to the shares of common stock
offered hereby. This prospectus, which constitutes a part of the registration statement, does not contain all of the information set forth in the
registration statement or the exhibits and schedules filed therewith. For further information with respect to NuVasive and the common stock
offered hereby, reference is made to the registration statement and the exhibits and schedules filed therewith. Statements contained in this
prospectus regarding the contents of any contract or any other document that is filed as an exhibit to the registration statement are not
necessarily complete, and each such statement is qualified in all respects by reference to the full text of such contract or other document filed
as an exhibit to the registration statement.
A copy of the registration statement and the exhibits and schedules filed therewith may be inspected without charge at the public
reference room maintained by the SEC, located at 450 Fifth Street, N.W., Room 1200, Washington, D.C. 20549, and copies of all or any part
of the registration statement may be obtained from such offices upon the payment of the fees prescribed by the SEC. Please call the SEC at
1-800-SEC-0330 for further information about the public reference room. The SEC also maintains an Internet website that contains reports,
proxy and information statements and other information regarding registrants that file electronically with the SEC. The address of the site is
www.sec.gov.

Upon completion of this offering, we will become subject to the information and periodic reporting requirements of the Exchange Act,
and, in accordance therewith, will file periodic reports, proxy statements and other information with the SEC. Such periodic reports, proxy
statements and other information will be available for inspection and copying at the public reference room and web site of the SEC referred to
above. We also intend to furnish our stockholders with annual reports containing our financial statements audited by an independent public
accounting firm and quarterly reports containing our unaudited financial information. We maintain a website at www.nuvasive.com. You
may access our annual report on Form 10-K, quarterly reports on Form 10-Q, current reports on Form 8-K, and amendments to those reports
filed or furnished pursuant to Section 13(a) or 15(d) of the Exchange Act with the SEC free of charge at our website as soon as reasonably
practicable after such material is electronically filed with, or furnished to, the SEC. The reference to our web address does not constitute
incorporation by reference of the information contained at this site.
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REPORT OF ERNST & YOUNG LLP, INDEPENDENT AUDITORS
The Board of Directors
NuVasive, Inc.
We have audited the accompanying consolidated balance sheets of NuVasive, Inc. as of December 31, 2002 and 2003, and the related
consolidated statements of operations, stockholders' equity and cash flows for each of the three years in the period ended December 31,
2003. These financial statements are the responsibility of the Company's management. Our responsibility is to express an opinion on these
financial statements based on our audits.
We conducted our audits in accordance with auditing standards generally accepted in the United States. Those standards require that we
plan and perform the audit to obtain reasonable assurance about whether the financial statements are free of material misstatement. An audit
includes examining, on a test basis, evidence supporting the amounts and disclosures in the financial statements. An audit also includes
assessing the accounting principles used and significant estimates made by management, as well as evaluating the overall financial
statement presentation. We believe that our audits provide a reasonable basis for our opinion.

In our opinion, the financial statements referred to above present fairly, in all material respects, the consolidated financial position of
NuVasive, Inc. at December 31, 2002 and 2003, and the consolidated results of its operations and its cash flows for each of the three years in
the period ended December 31, 2003, in conformity with accounting principles generally accepted in the United States.

/s/ ERNST & YOUNG LLP

San Diego, California
February 20, 2004
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NUVASIVE, INC.
CONSOLIDATED BALANCE SHEETS
(in thousands, except per share amounts)

Pro forma
stockholders'

December 31,

equity at
December 31,

2002

2003

2003

(unaudited)

Assets
Current assets:
Cash and cash equivalents
Short-term investments
Accounts receivable, net
Inventory, net
Prepaid expenses and other current assets

$

6,906
—
1,908
2,460
1,196

$

12,470
2,235
146
81

Total current assets
Property and equipment, net
Note receivable from employee
Other assets
Total assets

5,631
4,017
3,728
5,048
428

18,852
3,390
21
108

$

14,932

$

22,371

$

1,914
1,859
898
548

$

5,036
2,242
3,493
306

Liabilities and Stockholders' Equity
Current liabilities:
Accounts payable and accrued liabilities
Accrued payroll and related expenses
Current portion of notes payable
Current portion of obligations under capital leases

Total current liabilities
Notes payable, less current portion
Obligations under capital leases, less current portion
Commitments and contingencies
Stockholders' equity:
Preferred stock, $.001 par value; 33,347 shares authorized, 27,637
and 31,586 shares issued and outstanding at December 31, 2002
and 2003, respectively, preference in liquidation of $74,426 at
December 31, 2003; no shares issued and outstanding pro forma
(unaudited)
Common stock, $.001 par value; 49,200 shares authorized, 4,476
and 4,294 shares issued and outstanding at December 31, 2002 and
2003, respectively; 36,658 shares issued and outstanding pro forma
(unaudited)
Additional paid-in capital
Notes receivable from stockholders
Deferred compensation
Accumulated deficit
Total stockholders' equity

$

Total liabilities and stockholders' equity

5,219
—
329

11,077
1,202
22

28

32

4
63,996
(435)
(80)
(54,129)

4
75,044
(188)
(566)
(64,256)

9,384

10,070

14,932

$

22,371

See accompanying notes.
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NUVASIVE, INC.
CONSOLIDATED STATEMENTS OF OPERATIONS
(in thousands, except per share amounts)

$

—

36
75,044
(188)
(566)
(64,256)
$

10,070

Years ended December 31,
2002

2001

Revenues:
MAS
Classic fusion

$

1,444
1,120

$

2003

5,269
6,991

$

12,069
10,586

Total revenues
Cost of goods sold

2,564
1,354

12,260
5,303

22,655
6,791

Gross profit
Operating expenses:
Research and development
Sales and marketing
General and administrative
Stock-based compensation

1,210

6,957

15,864

7,331
6,885
4,458
22

6,107
10,024
5,568
113

6,310
12,609
6,185
743

Total operating expenses
Interest income
Interest expense
Other income (expense), net

18,696

21,812
197
(397)

25,847
138
(418)
136

Net loss
Beneficial conversion of convertible debt

(17,902)
(320)

(15,110)

—

(10,127)
—

585
(1,013)
12

(55)

Net loss attributable to common stockholders

$

(18,222) $

(15,110) $

(10,127)

Historical net loss per share:
Basic and diluted

$

(9.56) $

(5.28) $

(2.52)

2,863

1,907

Weighted average shares—basic and diluted

Pro forma net loss per share:
Basic and diluted

4,018

$

(0.30)

33,947

Weighted average shares—basic and diluted
Stock-based compensation is allocated as follows:
Research and development
Sales and marketing
General and administrative

$

$

Total stock-based compensation

18
—
4

$

22

$

31
—
82

$

113

$

479
148
116

743

See accompanying notes.
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NUVASIVE, INC.
CONSOLIDATED STATEMENTS OF STOCKHOLDERS' EQUITY
(in thousands, except per share amounts)
Common stock

Preferred stock

Shares
Balance at December 31, 2000

Issuance of Series D preferred stock warrants in
connection with convertible debt offering and line
of credit agreement
Issuance of Series D preferred stock in May 2001

10,012 $

—

Amount

Shares

10

1,892 $

—

—

Additional
paid-in
capital

Amount

2 $

—

Notes
receivable

Total

from

Deferred

stockholders

compensation

20,065 $

—

362

—

$

—
—

Accumulated
deficit
$

stockholders'

(20,797) $

—

equity
(720)

362

at $2.53 per share for cash, net of issuance costs of
$1,937

Issuance of Series D convertible preferred stock
for conversion of notes, including interest of $44
Beneficial conversion of convertible debt
Imputed interest on convertible notes payable
Issuance of stock options to non-employees
Issuance of common stock for cash
Issuance of Series D preferred stock warrants for
cash
Net loss and comprehensive loss
Balance at December 31, 2001

9,880

10

—

—

23,049

—

—

1,796

2

—

—

4,542

—

—

—
—
—

—
—

—
—
21,688

Issuance of common stock to non-employees
Issuance of common stock for cash and notes to
employees
Issuance of stock options and warrants to nonemployees
Interest accrued on notes from stockholders
Forgiveness of notes and interest due from
stockholders
Deferred compensation
Amortization of deferred compensation
Net loss and comprehensive loss
Balance at December 31, 2002

Issuance of Series D-1 convertible preferred stock
in June and July 2003 at $2.53 per share for
cash, net of issuance costs of $78
Redemption of common stock for intellectual
property
Issuance of common stock for cash
Issuance of warrants to non-employees
Compensation expense related to issuance of
stock options to non-employees
Interest on notes from stockholders
Forgiveness of notes and interest due from
stockholders
Payment received on note receivable from
stockholder
Deferred stock-based compensation
Amortization of stock-based compensation
Net loss and comprehensive loss
Balance at December 31, 2003

—

4,544

—
—
—

22
9

—
91

91

95

—
—
—

22
9

—
—
—

—
—
—

—
—

—
—

—
—

1
—

—
—

—
—

(17,902)

22

1,987

2

48,461

—

—

(39,019)

5,949

6

—

—
11

—
—

14,809

—

—
—

—
—

—
—

14,815

—

—

2,478

2

533

(523)

—

—

12

—
—

—
—

—
—

—
—

70

—

—
( 1 5)

—
—

—
—

( 1 5)

—
—
—
—

—
—
—
—

—
—
—
—

—
—
—
—

—
121
—
—

27,637

28

4,476

4

63,996

Issuance of Series D-1 convertible preferred stock
in July 2002 at $2.53 per share for cash, net of
issuance costs of $262

23,059

(320)

320

—
—
—

—

2

—

—
(121)
41
—

—
—
—
(15,110)

(435)

(80)

(54,129)

103

—
—
—

1

(17,902)
9,466

2

70

103

—
41
(15,110)
9,384

3,949

4

—

—

9,911

—

—

—

—
—
—

—
—
—

(250)

(125)

—

—
—
—

—
—
—

—
—
—

—
—
—

—
—

—
—

—
—

—
—

458

—

—
(13)

—
—

—
—

(13)

—

—

—

(57)

226

—

—

169

—
—
—
—

—
—
—
—

—
—
—
—

32

4,294 $

31,586 $

282

(214)

57
33

—
—
—
—
4 $

—

—
(771)

34

—
—
—

771

—
—

(188)

75,044 $

—
—
—
(10,127)

285

—
(566) $

$

(64,256) $

See accompanying notes.
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NUVASIVE, INC.
CONSOLIDATED STATEMENTS OF CASH FLOWS
(in thousands, except per share amounts)
Years ended December 31,
2002

2001

Operating activities:
Net loss
Adjustments to reconcile net loss to net cash used in operating activities:

$

(17,902)

$

2003

(15,110)

$

(10,127)

Depreciation and amortization

604

1,348

Interest on convertible notes payable

497

—

—

63

84

21

Amortization of loan fees

1,775

—

41

285

Allowance for doubtful accounts

143

258

231

Allowance for excess and obsolete inventory

119

939

351

—

55

(226)

Issuance of common stock and stock options to non-employees

22

43

458

Issuance of warrants

—

29

33

Stock-based compensation

(Gain) loss on sale of fixed assets and intellectual property

9,915

(125)
57
33

458

34

—
285

(10,127)
10,070

Interest accrued on notes from stockholders
Forgiveness of notes and interest due from related parties

—

( 1 5)

(13)

229

228

295

Changes in operating assets and liabilities:
Accounts receivable
Inventory
Prepaid expenses and other current assets
Accounts payable and accrued liabilities
Accrued payroll and related expenses

(1,171)

(1,102)

(2,051)

(3,395)

(529)

(2,927)

63

(282)

768

2,116

(1,356)

3,122

1,371

260

Net cash used in operating activities
Investing activities:
Purchases of property and equipment
Proceeds from disposal of property and equipment
Purchase of short-term investments
Other assets

(18,352)

(13,998)

(7,622)

(774)

(1,259)
(757)

(2,841)
—
(4,017)
(48)

(790)

(1,963)

(6,906)

4,500
(893)
(297)

—
(1,209)
(507)
—
12
—
14,815

4,678

—
—
(16)

Net cash used in investing activities
Financing activities:
Proceeds from notes payable
Payment of notes payable
Payment of capital leases
Proceeds from note receivable from stockholder
Issuance of common stock for cash
Issuance of warrants
Net proceeds from issuance of convertible preferred stock
Proceeds from sale-leaseback of equipment

383

53

—

—

9

1

(882)

(549)
34

57

585

98

—
9,915
—

26,964

13,209

13,253

Increase (decrease) in cash and cash equivalents

7,822

(2,752)

(1,275)

Cash and cash equivalents at beginning of year

1,836

9,658

6,906

23,059

Net cash provided by financing activities

Cash and cash equivalents at end of year

$

9,658

$

6,906

$

5,631

Supplemental schedule of cash flow information
Cash paid for interest

$

427

$

313

$

193

Supplemental schedule of non-cash investing and financing activities:
Conversion of notes payable and accrued interest in conjunction with issuance of Series D
preferred stock

$

4,544

$

—

$

—

Repurchase of unvested common stock by reduction in notes receivable

$

—

$

—

$

54

See accompanying notes.
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NUVASIVE, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS
1.

Organization and Significant Accounting Policies

Description of Business
NuVasive, Inc. (the Company or NuVasive) was incorporated in Delaware on July 21, 1997. The Company designs, develops and
markets products for the surgical treatment of spine disorders and operates in one business segment. The Company began commercializing
its products in 2001. Its current principal product offerings include a surgical platform called maximum access surgery, or MAS, and classic
fusion products. MAS combines NeuroVision, a nerve avoidance system, MaXcess, a minimally invasive surgical system, and specialized
implants. The Company places its NeuroVision systems in hospitals and allows them to remain on-site provided the hospital orders a
minimum monthly quantity of the Company's nerve avoidance disposable products. MaXcess instruments are sold to hospitals and
surgeons for use in surgery. The classic fusion portfolio includes a range of spine allografts and spine implants such as rods, plates and
screws. Classic fusion products are sold from implant sets shipped from the Company's facility or from consigned inventory.

Basis of Presentation and Principles of Consolidation
The accompanying consolidated financial statements include the accounts of the Company and its wholly owned subsidiary NuVasive

GmbH. All significant intercompany balances and transactions have been eliminated in consolidation. There has been no material activity by
NuVasive GmbH during the year ended December 31, 2003.
The consolidation of foreign subsidiaries requires financial statement translation in accordance with the Statement of Financial
Accounting Standards (SFAS) No. 52. Assets and liabilities are translated into U.S. dollars at year-end exchange rates. Statements of
operations and cash flows are translated at the average exchange rates for each year. As of December 31, 2002 and 2003, there was no effect
of foreign currency translation as the functional currency and the reporting currency are both the U.S. dollar.

Unaudited Pro Forma Stockholders' Equity Presentation
The unaudited pro forma stockholders' equity at December 31, 2003 reflects the effect of the conversion of all shares of convertible
preferred stock into 31,812,000 shares of common stock as though the completion of the planned initial public offering occurred on
December 31, 2003. Common shares issued in such initial public offering and any related net proceeds are excluded from such pro forma

information.

Use of Estimates
The preparation of financial statements in conformity with accounting principles generally accepted in the United States requires
management to make estimates and assumptions that affect the reported amounts in the financial statements and accompanying notes.
Actual results could differ from those estimates.

Reclassifications
Certain amounts in the prior year financial statements have been reclassified to conform to current year presentation.
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Cash, Cash Equivalents and Short-term Investments
The Company considers all highly liquid investments with original maturities of three months or less when purchased to be cash
equivalents. Cash equivalents primarily represent funds invested in money market funds.

Short-term Investments
In accordance with Financial Accounting Standards Board (FASB) SFAS No. 115, Accounting for Certain Investments in Debt and
Equity Securities , management determines the appropriate classification of debt securities at the time of purchase and reevaluates such
designation periodically. Equity securities are classified as available-for-sale. Debt securities are classified as held-to-maturity when the
Company has the positive intent and ability to hold the securities to maturity. Held-to-maturity securities are stated at amortized cost. The
amortized cost of debt securities classified as held-to-maturity is adjusted for amortization of premiums and accretion of discounts to maturity.
Such amortization and accretion are included in interest income.

Accounts Receivable and Related Valuation Account
Accounts receivable in the accompanying consolidated balance sheets are presented net of allowance for doubtful accounts.
The Company makes judgments as to its ability to collect outstanding receivables and provides allowance for a portion of receivables
when collection becomes doubtful. Provisions are made based upon a specific review of all significant outstanding invoices and the overall
quality and age of those invoices not specifically reviewed. In determining the provision for invoices not specifically reviewed, the Company
analyzes historical collection experience and current economic trends. If the historical data used to calculate the allowance provided for
doubtful accounts does not reflect the Company's future ability to collect outstanding receivables or if the financial condition of customers
were to deteriorate, resulting in impairment or their ability to make payments, an increase in the provision for doubtful accounts may be
required. Below is a summary of the changes in the Company's allowance for doubtful accounts for the years ended December 31, 2001,
2002 and 2003 ( in thousands ):
Balance at
beginning of
year

Allowance for doubtful accounts

December 31, 2001
December 31, 2002
December 31, 2003

$

—
123
105

Additions

$

143
258
231

Balance at
end of
year

Write-offs

$

20
276
16

$

123
105

320

Inventories
Inventories are stated at the lower of cost or market using the first-in, first-out (FIFO) method. The Company reviews the components of
its inventory on a periodic basis for excess, obsolete and impaired inventory, and records a reserve for the identified items.
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Fair Value of Financial Instruments
The carrying value of cash and cash equivalents, short-term investments, accounts receivable, accounts payable and accrued expenses,
current portion of notes payable, and current portion of obligations under capital leases are considered to be representative of their respective
fair values because of the short-term nature of those instruments. Based on the borrowing rates currently available to the Company for loans
with similar terms, management believes the fair value of the long-term debt and long-term portion of capital leases approximates their
carrying values.

Concentration of Credit Risk and Significant Customers
Financial instruments, which potentially subject the Company to concentrations of credit risk, consist primarily of cash and cash
equivalents, securities held to maturity and accounts receivable. The Company limits its exposure to credit loss by placing its cash and
investments with high credit quality financial institutions. Additionally, the Company has established guidelines regarding diversification of
its investments and their maturities, which are designed to maintain safety and maximize liquidity.
No single customer represented greater than 10 percent of sales for any of the periods presented.

Property and Equipment
Property and equipment are stated at cost less accumulated depreciation on computer equipment, furniture and fixtures, machinery and
equipment, and loaner equipment. Depreciation is calculated using the straight-line method over the shorter of the estimated useful lives of
the assets (ranging from two to seven years). Leasehold improvements are amortized using the straight-line method over the estimated
useful life of the asset or the lease term, whichever is shorter.

Impairment of Long-Lived Assets
In accordance with SFAS No. 144, Accounting for the Impairment or Disposal of Long-Lived Assets , if indicators of impairment exist,
the Company assesses the recoverability of the affected long-lived assets by determining whether the carrying value of such assets can be
recovered through the undiscounted future operating cash flows. If impairment is indicated, the Company measures the amount of such
impairment by comparing the carrying value of the asset to the undiscounted cash flows associated with the use of the asset. While the
Company's current and historical operating losses and cash flows are indicators of impairment, the Company believes the future cash flows
to be received from the long-lived assets will exceed the assets' carrying value, and accordingly the Company has not recognized any
impairment losses through December 31, 2003.

Revenue Recognition
The Company's revenue from sales of implants and disposables is recognized upon receipt of written acknowledgement that the product
has been used in a surgical procedure or upon shipment to customers who immediately accept title.
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The Company recognizes revenue when all four of the following criteria are met: (i) persuasive evidence that an arrangement exists;
(ii) delivery of the products and/or services has occurred; (iii) the selling price is fixed or determinable; and (iv) collectibility is reasonably
assured. In addition, the Company follows the provisions of the Securities and Exchange Commission's Staff Accounting Bulletin (SAB)
No. 101, Revenue Recognition , which sets forth guidelines for the timing of revenue recognition based upon factors such as passage of
title, installation, payment and customer acceptance.

Research and Development
Research and development costs are expensed as incurred.

Product Shipment Costs
Product shipment costs are included in sales and marketing expense in the accompanying consolidated statements of operations and
totaled approximately $77,000, $409,000 and $386,000 in 2001, 2002 and 2003, respectively.

Patent Costs
Costs related to filing and pursuing patent applications are expensed to research and development as incurred as recoverability of such
expenditures is uncertain.

Marketing Costs
Marketing costs, including advertising expense, are expensed as incurred.

Stock-Based Compensation

The Company records compensation expense for employee stock options based upon their intrinsic value on the date of grant pursuant
to Accounting Principles Board (APB) Opinion No. 25, " Accounting for Stock Issued to Employees ." Because the Company establishes
the exercise price based on the fair market value of the Company's stock at the date of grant, the options have no intrinsic value upon grant,
and therefore no expense is recorded. With respect to options granted during 2003, the Company has recorded deferred compensation of
$771,000 for the difference at the grant date between the exercise price per share determined by the Board of Directors on the date of grant
and the deemed fair value per share determined solely for financial reporting purposes. Deferred stock compensation is recognized and
amortized on an accelerated basis in accordance with Financial Accounting Standards Board Interpretation (FIN) No. 28 Accounting for Stock
Appreciation Rights and Other Variable Stock Option Award Plans , over the vesting period of the related options, generally four years.
Options or stock awards issued to non-employees are recorded at their fair value as determined in accordance with SFAS No. 123,
Accounting for Stock-Based Compensation , FIN No. 44, Accounting for Certain Transactions involving Stock Compensation , and are
periodically revalued in accordance with Emerging Issues Task Force (EITF) No. 96-18, Accounting for Equity Instruments That Are Issued
to Other Than Employees for Acquiring or in Conjunction with Selling Goods or Services , as the options vest, and recognized as an
expense over the related service period.
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As required under SFAS No. 123, the pro forma effects of stock-based compensation on net loss are estimated at the date of grant using
the Black-Scholes option-pricing model. The Black-Scholes option valuation model was developed for use in estimating the fair value of
traded options that have no vesting restrictions and are fully transferable. Because the Company's employee stock options have
characteristics significantly different from those of traded options, and because changes in the subjective input assumptions can materially
affect the fair value estimate, in management's opinion, the existing models do not necessarily provide a reliable single measure of the fair
value of its employee stock options. The fair value for these options was estimated at the date of grant using the Black-Scholes option pricing
model with the following weighted average assumptions for the years ended December 31, 2001, 2002 and 2003, respectively: risk-free
interest rate of 4.5%, 3.0% and 3.2%; dividend yield of 0%; volatility of 60%; and an expected option life of five years. For purposes of pro
forma disclosures, the estimated fair value of the options is amortized to expense over the vesting period of the related options.

The following table illustrates the effect on net losses if the Company had applied the fair value recognition provisions of SFAS No. 123
to stock-based compensation (in thousands, except per share amounts) :
Years ended December 31,
2002

2001

(18,222) $
—

2003

Net loss attributable to common stockholders as reported
Add: Stock-based employee compensation expense included in net loss
Deduct: Stock-based employee compensation expense determined under
fair value method for all awards

$

Pro forma net loss attributable to common stockholders

$

(18,246) $

(15,186) $

(10,283)

Basic and diluted net loss per share as reported

$

(9.56) $

(5.28) $

(2.52)

Basic and diluted pro forma net loss per share

$

(9.57) $

(5.30) $

(2.56)

(24)

(15,110) $

—

(10,127)
209

(76)

(365)

The pro forma effect on net loss for 2001, 2002 and 2003 may not be representative of the pro forma effect on reported net income or loss
in future years because these amounts reflect less than four years of vesting and due to the uncertainty of stock option grant volume and
potential change in assumptions driven by market factors.

Net Loss Per Share
The Company computes net loss per share in accordance with SFAS No. 128 , Earnings Per Share , and SAB No. 98. Under the
provisions of SFAS No. 128 basic net income (loss) per share is computed by dividing the net income (loss) for the period by the weighted
average number of common shares outstanding during the period and excluding the weighted average common shares subject to
repurchase of 45,000 shares, 312,000 shares and 353,000 shares at December 31, 2001, 2002 and 2003, respectively. Diluted net income
(loss) per share is computed by dividing the net income (loss) for the period by the weighted average number of common and common
equivalent shares outstanding during the period.
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Pro Forma Net Loss Per Share

Pro forma net loss per share has been computed as described above and also gives effect to common equivalent shares arising from
preferred stock that will automatically convert upon the closing of the initial public offering contemplated by this prospectus using the as-if
converted method as of January 1, 2003 or the date of issuance, if later.
A reconciliation of weighted average shares used in the calculation of historical and pro-forma basic and diluted net loss per share for the
year ended December 31, 2003 is as follows ( in thousands ):

Common shares outstanding
Adjustment to reflect the assumed conversion of outstanding preferred stock

4,018
29,929

Shares used in computing pro forma basic and diluted net loss per common
share

33,947

The following table summarizes potential common shares that were excluded from historical basic and diluted earnings per share
because of their anti-dilutive effect (in thousands ):
Common stock equivalents

2001

Options to purchase common stock
Warrants to purchase common stock
Warrants to purchase preferred stock
Common stock subject to repurchase
Convertible preferred stock

3,803
—
493
79
21,914

3,343
2,776
493
1,030
27,863

31,812

26,289

35,505

41,582

Total

2002

2003

4,276
4,381
553
560

Income Taxes
In accordance with SFAS No. 109, Accounting for Income Taxes, a deferred tax asset or liability is determined based on the difference
between the financial statement and tax basis of assets and liabilities as measured by the enacted tax rates which will be in effect when these
differences reverse. The Company provides a valuation allowance against net deferred tax assets unless, based upon the available evidence,
it is more likely than not that the deferred tax assets will be realized.

Comprehensive Income (Loss)
SFAS No. 130, Reporting Comprehensive Income, requires that all components of comprehensive income, including net income, be
reported in the financial statements in the period in which they are recognized. Comprehensive income (loss) is defined as the change in
equity during a period from transactions and other events and circumstances from non-owner sources. Net income (loss) and other
comprehensive income (loss), including foreign currency translation adjustments, shall be reported, net of their related tax effect, to arrive at
comprehensive income (loss). Comprehensive loss for the years ended December 31, 2001, 2002 and 2003, did not differ from reported net
loss.
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Segment Information
The Company adopted the provisions of SFAS No. 131, Disclosures about Segments of an Enterprise and Related Information .
SFAS No. 131 requires public companies to report financial and descriptive information about their reportable operating segments. The
Company identifies its operating segments based on how management internally evaluates separate financial information, business
activities and management responsibility. The Company believes it operates in a single business segment and this standard did not have a
material impact on the Company's consolidated financial statements.

Recently Issued Accounting Standards
In June 2002, the FASB issued SFAS No. 146, "Accounting for Exit or Disposal Activities." SFAS No. 146 addresses significant issues
regarding the recognition, measurement, and reporting of costs that are associated with exit and disposal activities, including restructuring
activities that are currently accounted for pursuant to the guidance that the Emerging Issues Task Force (EITF) has set forth in EITF Issue
No. 94-3, "Liability Recognition for Certain Employee Termination Benefits and Other Costs to Exit an Activity (including Certain costs
Incurred in a Restructuring)." The scope of SFAS No. 146 also includes (1) costs related to terminating a contract that is not a capital lease
and (2) termination benefits that employees who are involuntarily terminated receive under the terms of a one-time benefit arrangement that
is not an ongoing benefit arrangement or an individual deferred-compensation contract. SFAS No. 146 is effective for exit or disposal activities
that are initiated after December 31, 2002. As the Company has not currently entered into exit, disposal or restructure activities, the adoption
of SFAS No. 146 did not have a material impact on its consolidated financial position or results of operations.
In December 2002, the FASB issued SFAS No. 148, Accounting for Stock-Based Compensation—Transition and Disclosure . SFAS

No. 148 is an amendment to SFAS No. 123 providing alternative methods of transition for a voluntary change to the fair value based method
of accounting for stock-based employee compensation and also provides additional disclosures about the method of accounting for stockbased employee compensation. Amendments are effective for the consolidated financial statements of the Company beginning January 1,
2003. The Company has currently chosen not to adopt the voluntary change to the fair value based method of accounting for stock-based
employee compensation. If the Company is required to adopt such a method, its implementation pursuant to SFAS No. 148 increase the
Company's net loss by approximately $156,000 in the Company's consolidated results of operations.
In January 2003, the FASB issued FASB Interpretation No. 46, "Consolidation of Variable Interest Entities" ("FIN 46"), which is
effective for the Company on January 1, 2004. FIN 46 requires a variable interest entity to be consolidated by a company if that company is
subject to a majority of the risk of loss from the variable interest entity's activities or entitled to receive a majority of the entity's residual
returns or both. The adoption of FIN 46 is not expected to have a material impact on the results of operations or the financial position of the
Company.
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In May 2003, the FASB issued SFAS No. 150, Accounting for Certain Financial Instruments with Characteristics of Both Liabilities
and Equity. SFAS No. 150 requires that certain financial instruments, which under previous guidance were accounted for as equity, must
now be accounted for as liabilities. The financial instruments affected include mandatory redeemable stock, certain financial instruments that
require or may require the issuer to buy back some of its shares in exchange for cash or other assets and certain obligations that can be
settled with shares of stock. SFAS No. 150 is effective for all financial instruments entered into or modified after May 31, 2003 and otherwise
is effective the beginning of the first interim period after June 15, 2003. The adoption of SFAS No. 150 did not have a material impact on the
Company's consolidated financial statements.

2.

Balance Sheet Details

Short-term Investments
Short-term investments includes government bonds that are classified as held to maturity ( in thousands ):
December 31,
2002

Amortized cost
Gross unrealized loss

$

Estimated fair value

$

2003

—
—

$

—

$

415

(8)
407

Short-term investments also includes auction rate securities that are classified as available-for-sale ( in thousands ):
December 31,
2002

2003

Cost

$

—

$

3,602

Estimated fair value

$

—

$

3,602

All short-term investments are due in one year or less.

Inventory
Inventories are stated at the lower of cost or market and consisted of the following ( in thousands ):
December 31,
2002

Raw materials
Finished goods

$

368
2,892

2003

$

3,260
(800)

Less: Allowance for excess and obsolete inventory

$

2,460

2,465
3,770
6,235
(1,187)

$

5,048
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Property and Equipment
Property and equipment consisted of the following (in thousands) :
December 31,
2002

$

Loaner equipment
Machinery and equipment
Computer equipment
Leasehold improvements
Furniture and fixtures

2003

1,743
1,037
883

$

4,167
1,166
1,016

450

Less: accumulated depreciation and amortization

$

278

450
350

4,391
(2,156)

7,149
(3,759)

2,235

$

3,390

Prepaid Expenses and Other Current Assets
Prepaid expenses and other current assets consisted of the following (in thousands):
December 31,
2002

Deposit
Prepaid expenses
Other current assets

2003

$

819
361
16

$

—
348
2

$

1,196

$

350

Accounts Payable and Accrued Liabilities
Accounts payable and accrued liabilities consisted of the following (in thousands):
December 31,
2002

Accounts payable
Accrued liabilities
Accrued purchases

3.

2003

$

973
329
612

$

1,594
1,022
2,420

$

1,914

$

5,036

Notes Payable

During 2000, the Company entered into a loan and security agreement, whereby the Company could borrow up to $3.0 million (the
Original Credit Facility). The Original Credit Facility was collateralized by substantially all the assets of the Company. As of December 31,
2002, the Company had borrowed the entire $3.0 million available under the Original Credit Facility and had made subsequent principal
payments of approximately $2.1 million to reduce the balance, at December 31,
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2002, to $0.9 million. The Original Credit Facility had a stated interest rate of 13.25% per annum. Interest was payable for the first six
months and, thereafter, principal and interest was due in 30 equal installments through July 1, 2003.

In January 2003, the Company entered into a new loan and security agreement (the Revised Credit Facility) and paid off the Original
Credit Facility in full. The Revised Credit Facility provided for borrowings of up to $5.0 million, is collateralized by qualified accounts
receivable and fixed assets of the Company and bears interest at the lender's prime rate (four percent at December 31, 2003) plus one and
one-half percent per annum. Under the terms of the revised Credit Facility, the Company is required to maintain a minimum cash balance of
the greater of $1.5 million or 50% of the outstanding debt balance, as well as meet certain other financial and non-financial covenants. At
December 31, 2003, the Company was in compliance with all of the terms of the Revised Credit Facility.

On February 11, 2004, the Company received a commitment letter renewing the Revised Credit Facility entered into in January 2003
and increasing the amount it can borrow from $5.0 million to $9.6 million. The interest rate is the lender's prime plus one-half of one percent
per annum and the maturity dates are through 2008. Under the terms of the commitment, the Company is required to maintain a minimum
cash balance of $2.5 million, as well as meet certain other financial and non-financial covenants.

4.

Commitments and Contingencies

The Company leases its facility under an operating lease, which expires on November 30, 2004. The minimum annual rent on the
Company's facility is subject to increases based on stated rental adjustment terms of certain leases, taxes, insurance and operating costs.
For financial reporting purposes, rent expense is recognized on a straight-line basis over the term of the lease. Accordingly, rent expense
recognized in excess of rent paid is reflected as deferred rent and is included in accounts payable and accrued liabilities in the accompanying
consolidated balance sheets. At December 31, 2003, the Company has obligations under capital leases, which total $328,000, of which
$306,000 is due in 2004.
During 2001, the Company sold certain of its property and equipment for $585,000. Concurrent with the sale, the Company leased the
equipment back for a period of three years at an annual rental of $231,000. During 2002, the Company sold certain of its property and
equipment for $98,000. Concurrent with the sale, the Company leased the equipment back for a period of three years at an annual rental of
$39,000. The leases will continue through the initial terms and thereafter until terminated by either party upon prior written notice. The
Company also has an option to repurchase the equipment for its then fair value at the expiration of the leases. As a result, the transactions
have been recorded as financing transactions rather than as a sale, and the property and equipment continue to be recognized in the
accompanying consolidated financial statements.
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The Company's future minimum annual lease payments for years ending after December 31, 2003 are as follows (in thousands) :

$

2004
2005

Total minimum lease payments

Capital

Operating

leases

lease

326
23

$

323
—

349

$

323

(21)

Less: Interest portion

328
(306)

Present value of net minimum lease payments
Less: Current portion of capital lease obligations

$

Long-term capital lease obligations

22

Rent expense was $300,000 for each of the years ended December 31, 2001, 2002 and 2003, respectively.
Property and equipment acquired through capital lease financing have a net book value of $806,000 and $284,000; which is net of
accumulated depreciation of $1.1 million and $1.6 million at December 31, 2002 and 2003, respectively. Depreciation expense in the
consolidated financial statements includes amortization expense related to assets acquired under capital leases.

The Company has entered into certain intellectual property purchase and consulting agreements for which the Company is required to
make annual payments.
The Company is party to certain claims and legal actions arising in the normal course of business. The Company is currently involved
in a civil action with Medtronic, Inc. and its spine subsidiary, Medtronic Sofamor Danek, Inc. claiming interference with Medtronic's contracts,
including alleged non-competition agreements. The lawsuits are in discovery phase and management anticipates that they may proceed for
an extended period of time. The Company's management intends to vigorously defend against the charges. Although the ultimate outcome
of this and other matters is not presently determinable, management believes that the resolution of all such pending matters will not have a
material adverse impact on the Company's financial position or the result of its operations.
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5.

Stockholders' Equity

Convertible Preferred Stock
A summary of preferred stock issued and outstanding at December 31, 2002 and 2003 is as follows ( in thousands ):

Shares
authorized

Series A
Series B
Series C
Series D
Series D-1

4,750
4,635

Shares
issued and
outstanding
2002

Par value

Shares
issued and
outstanding

Par value

2002

2003

2003

4,550 $
4,462

4,550 $
4,462

Liquidation
value

5 $

1,000

1,000

1

1,000

1

12,962

11,676
5,949

12
6

11,676
9,898

12
10

4,550
12,270
3,000
29,540
25,066

27,637 $

28

31,586 $

32 $

74,426

10,000

33,347

5

4

4

Each share of preferred stock is convertible, at the option of the holder, into shares of common stock at the then effective conversion
price. Each share is automatically convertible upon the earlier of (i) the consummation of the Company's sale of its common stock in a bona
fide, firm commitment underwriting pursuant to a registration statement under the Securities Act of 1933, as amended, for proceeds of not
less than $50.0 million in the aggregate and $9.75 per share, or (ii) the date upon which the Company obtains consent of the holders of 80%
of the then outstanding shares of preferred stock.

Holders of the Series A, B, and C convertible preferred stock are entitled to receive dividends prior and in preference to any declaration or
payment of dividends to holders of common stock. The Series D and D-1 stockholders are entitled to receive dividends, prior and in
preference to the Series A, B and C preferred and common stockholders. The dividends shall be at a rate of $0.08 per share for Series A,
$0.22 per share for Series B, $0.24 per share for Series C, $0.21 per share for Series D and $0.21 per share for Series D-1 (subject to
adjustments for stock splits, dividends, combinations or other recapitalizations) per annum, payable when and if declared by the Board of
Directors. Such dividends shall be non-cumulative. As of December 31, 2003, no dividends have been declared.
The holder of each share of convertible preferred stock shall have the right to one vote for each share of common stock into which the
preferred stock could be converted. Each holder shall have full voting rights and powers equal to the voting rights and powers of the holders of
common stock. Each holder shall be entitled to notice of any stockholders' meeting and shall be entitled to vote, together as a single class
with holders of common stock, with respect to any matter upon which holders of common stock have the right to vote with the exception of
certain rights related to the election of directors.
In the event of any liquidation, dissolution or winding up of the Company, the holders of Series D and D-1 convertible preferred stock
shall be entitled to receive their liquidation value prior and in preference to any distribution of Company assets to holders of common stock
and other series of preferred stock. Series A, B and C stockholders are entitled to receive, prior and in preference to any distribution to
common stockholders, their liquidation value as noted herein. The liquidation value shall be at a rate of $1.00 per share for Series A, $2.75
per share for Series B, $3.00 per share for Series C, and $2.53 per share for Series D and D-1 (subject to appropriate adjustments for stock

splits,
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dividends, combinations or other recapitalizations). If, upon the occurrence of such event, the assets and funds distributed among the holders
of Series D and D-1 convertible preferred stock are insufficient to permit full payment, the entire assets and funds of the Company would be
distributed ratably among holders of Series D and D-1 convertible preferred stock in proportion to the preferential amount each holder would
otherwise be entitled to receive. Thereafter, if upon the occurrence of such event, the assets and funds distributed among the holders of
Series A, B and C convertible preferred stock are insufficient to permit full payment, the entire remaining assets and funds of the Company
would be distributed ratably among holders of Series A, B and C convertible preferred stock in proportion to the preferential amount each
holder would otherwise be entitled to receive.
In July 2002, the Company completed a Series D-1 preferred stock private placement with net cash proceeds of approximately
$14.8 million. The offering costs totaled approximately $262,000 and included the granting of preferred stock and warrants to purchase
common stock valued at an aggregate of $75,000, as partial consideration for a finders fee. The Company also issued common stock
warrants to purchase 2,575,752 shares. The warrants expire in seven years and have an exercise price of $0.25 per share.
In July 2003, the Company completed a Series D-1 preferred stock private placement with net cash proceeds of approximately
$9.9 million. The offering costs totaled approximately $78,000. In conjunction with the Series D-1 financing, the Company issued common
stock warrants to purchase 1,579,582 shares. The warrants expire in seven years and have an exercise price of $0.25.
Effective with the Series D-1 financing in July 2003, the capitalization of the Company increased to 49,200,000 shares of common stock
and 33,346,500 shares of preferred stock.

Warrants
In 1999, in conjunction with a sale-leaseback agreement, the Company issued a warrant to purchase 87,500 shares of Series A
convertible preferred stock at $1.00 per share. The warrant was subsequently reissued as two warrants to different parties for the same total
shares. The warrants are exercisable at any time prior to the earlier of (i) 10 years from the date of issuance or (ii) five years from the effective
date of the Company's initial public offering.
In 1999, in connection with a convertible debt offering, the Company issued warrants to purchase 87,744 shares of Series B convertible
preferred stock at $2.75 per share. The warrants are exercisable at any time prior to the earlier of (1) the close of business on October 13,
2004, (2) (i) the closing of the acquisition of the Company by another entity by means of a transaction or series of related transactions or (ii)
the closing of the sale of all or substantially all of the assets of the Company, unless the Company's stockholders of record prior to such
acquisition or sale shall hold at least fifty percent (50%) of the voting power of the acquiring or surviving entity immediately after such
acquisition or sale, or (3) the initial underwritten public offering of the Company's common stock. The estimated fair value of the warrants
determined at issuance using the Black-Scholes pricing model, of $39,375 was included in interest expense in the consolidated statement of
operations for the year ended December 31, 1999.
In 2000, in conjunction with the Original Credit Facility, the Company issued a warrant to purchase 81,820 shares of Series B
convertible preferred stock at $2.75 per share. The warrant expires in 2007. The Company determined the fair value of the warrant at
issuance, using the Black-Scholes
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pricing model, with a resulting aggregate value of $160,000, which was recorded as other assets and was being amortized as interest
expense over the life of the debt. In January 2003, as a result of the payoff of the Original Credit Facility, the remaining unamortized balance
related to this warrant was recorded as interest expense.
In 2001, in connection with a convertible debt offering of $4,500,000, the Company issued warrants to purchase 206,559 shares of
Series D convertible preferred stock at $2.53 per share. The warrants are exercisable at any time prior to the earlier of (a) five years from the
date of issuance, (b) (i) the closing of the acquisition of the Company by another entity by means of a transaction or series of related
transactions or (ii) the closing of the sale of all or substantially all of the assets of the Company, unless the Company's stockholders of record
prior to such acquisition or sale shall hold at least fifty percent (50%) of the voting power of the acquiring or surviving entity immediately after
such acquisition or sale, or (c) the initial underwritten public offering of the Company's common stock. The Company determined the fair
value of the warrants at the date of issuance, using the Black-Scholes pricing model, with a resulting aggregate fair value of $320,000, which
has been recorded as interest expense for the year ended December 31, 2001, as the related debt was converted during 2001. Additionally,
after allocating the proceeds, the Company determined that there was a beneficial conversion feature for the convertible debt offering of
$320,000 for the year ended December 31, 2001, which was included in the consolidated statement of operations.
In July 2001, in conjunction with a sale-leaseback agreement, the Company issued warrants to purchase 23,716 shares of Series D
convertible preferred stock at $2.53 per share. The warrants are exercisable at any time through the later of (i) seven years after the date of
grant or (ii) three years after the closing of the Company's initial public offering. The Company determined the fair value of the warrants at the
date of issuance, using the Black-Scholes pricing model, with a resulting aggregate fair value of $42,000 which has been recorded as interest
expense in the consolidated statement of operations for the year ended December 31, 2001.
In July 2002, in connection with its Series D-1 private placement, the Company issued warrants to purchase 2,575,752 shares of
common stock at $0.25 per share. The warrants are exercisable at anytime prior to (a) seven years from the date of issuance, (b) (i) the
closing of the acquisition of the Company by another entity by means of a transaction or series of related transactions or (ii) the closing of the
sale of all or substantially all of the assets of the Company, unless the Company's stockholders of record prior to such acquisition or sale
shall hold at least fifty percent (50%) of the voting power of the acquiring or surviving entity immediately after such acquisition or sale, or (c)
the initial underwritten public offering of the Company's common stock.

During 2002, the Company issued a warrant to purchase 50,000 shares of common stock at $0.25 per share in conjunction with a
consulting agreement. The warrant expires in 2012. The Company determined the fair value of the warrant at issuance, using the BlackScholes pricing model, with a resulting aggregate fair value of $7,500, which is being amortized to consulting expense over the three-year
term of the agreement.
Also during 2002, the Company issued a warrant to purchase 150,000 shares of common stock at $0.25 per share in conjunction with
the acquisition of a patent from an unrelated third party for $250,000. The warrant expires in 2012. The Company determined the fair value of
the warrant at issuance, using the Black-Scholes pricing model, with a resulting fair value of $27,000. The total consideration for the patent of
$277,000 was expensed as in-process technology during 2002.
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In January 2003, in conjunction with the Revised Credit Facility, the Company issued a warrant to purchase 59,289 shares of the
Company's Series D-1 convertible preferred stock at $2.53 per share. The warrant expires in January 2013. The Company determined the
fair value of the warrant at issuance, using the Black-Scholes pricing model, with a resulting aggregate expense of $93,000, which is being

amortized as interest expense over the life of the outstanding balance on the Revised Credit Facility. Also in conjunction with the Revised
Credit Facility, the Company issued a warrant to purchase 25,671 shares of the Company's common stock at $0.25 per share. The warrant
expires in January 2013. The Company determined the fair value of the warrant at issuance, using the Black-Scholes pricing model, with a
resulting aggregate expense of $4,000, which is being amortized as interest expense in the consolidated statement of operations over the
term of the Revised Credit Facility.
In July 2003, in connection with its Series D-1 private placement, the Company issued warrants to purchase 1,579,582 shares of
common stock at $0.25 per share. The warrants are exercisable at anytime prior to (a) seven years from the date of issuance, (b) (i) the
closing of the acquisition of the Company by another entity by means of a transaction or series of related transactions or (ii) the closing of the
sale of all or substantially all of the assets of the Company, unless the Company's stockholders of record prior to such acquisition or sale
shall hold at least fifty percent (50%) of the voting power of the acquiring or surviving entity immediately after such acquisition or sale, or (c)
the initial underwritten public offering of the Company's common stock.
As of December 31, 2003, no shares have been issued pursuant to warrants issued by the Company.

Stock Options
In October 1998, the Company adopted the 1998 Stock Incentive Plan (the Plan) to grant options to purchase common stock to eligible
employees, non-employee members of the Board of Directors, consultants and other independent advisors who provide services to the
Company. Under the Plan, 9,807,000 shares of common stock, as amended, were reserved for issuance upon exercise of options granted
by the Company. The Board of Directors determines terms of the stock option agreements, including vesting requirements. Options under
the Plan have a 10-year term and normally vest over a term not to exceed four years from the date of grant. All options granted under the Plan
allow for early exercise prior to the option becoming fully vested. Unvested common shares obtained upon early exercise of options are
subject to repurchase by the Company at the original issue price.
In July 2002, certain executives exercised a total of 2,276,115 options, the consideration for which included cash of approximately
$2,000 and promissory notes of approximately $523,000 payable to the Company.
In November 2003, the Company amended the Plan to provide for the acceleration of 50% of the unvested options of all employees
upon a change in control and the vesting of the remaining unvested options for those employees that are involuntarily terminated within a
year of the change in control. Under FIN 44, the modification to the Plan requires the Company to measure, based on the difference between
the fair value of the common stock as of the date of the modification and the exercise price of each unvested option, the potential charge that
would be recorded as additional compensation expense should the change in control provision be triggered prior to when the employees
would have vested in the options under the original terms of the option grants. Based on the unvested employee options as of December 31,
2003, the maximum exposure to the Company related to the modification to the Plan
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is $5.2 million. The potential charge is reduced as employees continue to vest in their options over the normal four-year vesting period,
thereby decreasing the unvested portion of the options on which the potential charge is based. Assuming the acceleration is not triggered, the
potential exposure is reduced to zero by September 2007.

Following is a summary of stock option activity (in thousands, except per share data) :
Underlying
Shares

Outstanding at December 31, 2000
Granted
Exercised
Cancelled

Weighted
Avg. Exercise
Price

3,068 $
1,489
(95)
(659)

0.18
0.28
0.10

0.22

Outstanding at December 31, 2001
Granted
Exercised
Cancelled

3,803
2,228
(2,275)
(426)

0.22
0.25
0.21
0.24

Outstanding at December 31, 2002
Granted
Exercised
Cancelled

3,330
1,709
(282)
(481)

0.24
0.32
0.20
0.25

Outstanding at December 31, 2003

4,276

0.27

The weighted average fair value of options granted during the years ended December 31, 2001, and 2002 and 2003, was $0.07, $0.15
and $0.86 per share, respectively. At December 31, 2003, 1,757,878 shares were vested under the Plan. The weighted average remaining
contractual life of options outstanding at December 31, 2003, was approximately eight years.
At December 31, 2003, 2,750,162 shares remain available for future issuance or grant under the Plan.

The following table summarizes information about stock options outstanding and exercisable at December 31, 2003 (in thousands,
except per share data):
Options Outstanding

Range of Exercise Prices

Number of
Shares

$0.10 to $0.19
$0.20 to $0.29
$0.30 to $0.50
$0.51 to $0.75

Options Exercisable

Weighted Average
Remaining
Contractual Life

Weighted
Average
Exercise
Price

(Years)

397
3,016
639
224

5.97
8.62
6.86
9.89

4,276

8.17

$

Weighted
Average

Number of
Shares

0.10
0.25
0.30
0.75

387
864

0.27

Exercise
Price

$

507

0.10
0.25
0.30

—

—

1,758

0.23
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Common Stock Reserved for Future Issuance
The following table summarizes common shares reserved for issuance at December 31, 2003, on exercise or conversion of (in
thousands) :

6.

Convertible preferred stock
Preferred stock warrants
Common stock warrants
Common stock options:
Issued and outstanding
Available for future grant

31,812

Total shares reserved for future issuance

43,772

553

4,381
4,276
2,750

Related Party Transactions

In February 2000, the Company loaned $500,000 to a key employee in exchange for a promissory note. The promissory note and all
accrued but unpaid interest is due within 15 business days of the earliest to occur of the following dates (i) February 25, 2004 or (ii) the
termination of employment with the Company. The loan is subject to forgiveness based upon the employee's continued employment with
the Company at the earliest of February 25, 2004, the initial public offering of the Company's securities, an acquisition of the Company, or
the employee's death. The Company has also agreed to pay all withholding obligations arising from the forgiveness of the loan. For the years
ended December 31, 2002 and 2003 respectively, the Company has recognized compensation expense of $454,000 and $619,000, and a
liability of $461,000 and $626,000 for the payroll withholding obligations.
In July 2002, certain executives exercised stock options using non-recourse promissory notes payable to the Company totaling
approximately $523,000. The notes bear interest at 6% per annum and are payable in July 2007. These notes receivable from stockholders
are reflected as a contra-equity amount on the balance sheets. In January 2003, the Company decided to forgive the promissory notes and
related interest at the earliest of the completion of three additional years of service, the initial public offering of the Company's securities, or
an acquisition of the Company. The Company has recorded compensation expense related to the forgiveness of the notes and related interest
for the years ended December 31, 2002 and 2003 respectively of approximately $103,000 and $310,000. In July of 2003, upon the
resignation of two employees, the Company repurchased $54,000 of stock by adjusting the related notes receivable. Subsequently the
Company received full payment of $34,000 from one employee and forgave the remaining balance of $28,000 for the other employee.
As a result of the modification of the original option grants to these executives, in order to provide for the forgiveness of the notes, there
was deemed to be a new measurement date for the option grants. The resulting aggregate value of the options, based on the intrinsic value at
the date of the modification of approximately $121,000, has been recorded as deferred compensation in the stockholders' equity section of the
balance sheets and is being amortized to compensation expense over the term of the promissory notes. Total compensation expense
recorded in 2002 and 2003 related to these options was approximately $41,000 and $76,000 respectively.
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7.

Income Taxes

At December 31, 2003, the Company had federal and California tax net operating loss carryforwards of approximately $57.5 million and
$33.6 million, respectively, which will begin to expire in 2012 and 2007, respectively unless utilized in the foreseeable future. The Company
also has losses attributable to its foreign subsidiary of approximately $635,000 through December 31, 2003. The Company also has federal
and California research and development tax credit carryforwards of approximately $1.9 million and $1.4 million, respectively. The federal
research and development tax credit carryforward will begin to expire in 2012 unless utilized in the foreseeable future. The California
research and development tax credit carryforward does not expire.

Pursuant to Section 382 and 383 of the Internal Revenue Code, annual use of the Company's net operating loss and credit
carryforwards may be limited if cumulative changes in ownership of more than 50% occur during any three-year period.
Significant components of the Company's deferred tax assets as of December 31, 2001, 2002 and 2003 are shown below. A valuation
allowance has been established, as realization of such assets is uncertain.
Deferred income taxes reflect the net tax effect of temporary differences between the carrying amounts of assets and liabilities for
financial reporting purposes and the amounts used for income tax purposes. Significant components of the Company's deferred tax assets
and liabilities at December 31, 2003 are as follows ( in thousands ):
December 31,
2002

2001

Deferred tax assets:
Net operating loss carryforwards
Research and development credits

$

Other
Depreciation

$

19,705
2,297
490
—

$

22,320
2,749
1,789
24

16,457

22,492

26,882

Deferred tax liabilities:
Depreciation and amortization

(48)

(219)

(92)

Total deferred tax liabilities

(48)

(219)

(92)

16,409
(16,409)

22,273
(22,273)

26,790
(26,790)

Total deferred tax assets

Net deferred tax assets
Valuation allowance for deferred tax assets

$

Net deferred tax assets

8.

14,649
1,674
134
—

2003

—

$

—

$

—

Employee Retirement Plan

The Company administers a retirement plan under Section 401(k) of the Internal Revenue Code for the benefit of all employees meeting
minimum eligibility requirements. Under the plan, each employee may contribute up to 25% of his or her annual salary, not to exceed
federal limits. The Company does not provide a matching contribution to the plan.
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9.

Subsequent Events

On January 2, 2004, the Company granted options to purchase 2,732,500 shares of common stock at an exercise price of $1.50 per
share. In connection with the issuance of these options, the Company recorded deferred compensation of $5,465,000, which will be
amortized on an accelerated basis consistent with 2003.
On February 20, 2004, the Company's Board of Directors:
(a) authorized the filing of a registration statement with the Securities and Exchange Commission that would permit the Company
to sell shares of the Company's common stock in connection with an initial public offering ("IPO");
(b) approved an increase in the number of authorized shares of common stock to 70,000,000 shares and authorized 5,000,000
shares of preferred stock at a $0.001 par value. These increases will be effective prior to the closing of the IPO;
(c) adopted the 2004 Equity Incentive Plan (the "2004 Plan"), under which a total of 2,000,000 shares were reserved for future
issuance of common stock options (plus all remaining shares reserved for issuance under the Company's 1998 Stock Option/Stock

Issuance Plan); and
(d) adopted the 2004 Employee Stock Purchase Plan (the "Purchase Plan"), under which a total of 250,000 common shares are
reserved for issuance. The Purchase Plan will become effective on the first day on which the price quotations for the Company's stock are
available on the Nasdaq National Market.
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Shares

Common Stock
Part II: Information Not Required in Prospectus

Item 13. Other Expenses of Issuance and Distribution
The following table sets forth the costs and expenses, other than underwriting discounts and commissions, to be paid by the Registrant
in connection with the sale of the common stock being registered. All amounts other than the SEC registration fee, the NASD filing fees and
the Nasdaq National Market listing fee are estimates.
Amount
to be Paid

SEC registration fee
NASD filing fee
Nasdaq National Market application fee
Nasdaq National Market entry fee
Nasdaq National Market annual fee (prorated for 2004)
Legal fees and expenses
Accounting fees and expenses
Printing and engraving
Transfer agent and registrar fees
Miscellaneous

$

500,000
200,000
20,000

39,058

$

Total

11,657
9,700
5,000
95,000
19,575
800,000

1,700,000

Item 14. Indemnification of Directors and Officers
Section 145 of the Delaware General Corporation Law authorizes a court to award, or a corporation's board of directors to grant,
indemnity to directors and officers in terms sufficiently broad to permit such indemnification under certain circumstances for liabilities
(including reimbursement for expenses incurred) arising under the Securities Act of 1933, as amended (the "Securities Act").
As permitted by the Delaware General Corporation Law, the Registrant's restated certificate of incorporation includes a provision that
eliminates the personal liability of its directors for monetary damages for breach of fiduciary duty as a director, except for liability (1) for any
breach of the director's duty of loyalty to the Registrant or its stockholders, (2) for acts or omissions not in good faith or that involve intentional
misconduct or a knowing violation of law, (3) under section 174 of the Delaware General Corporation Law (regarding unlawful dividends and
stock purchases) or (4) for any transaction from which the director derived an improper personal benefit.
As permitted by the Delaware General Corporation Law, the restated bylaws of the Registrant provide that (1) the Registrant is required
to indemnify its directors and officers to the fullest extent permitted by the Delaware General Corporation Law, subject to certain very limited
exceptions, (2) the Registrant may indemnify its other employees and agents as set forth in the Delaware General Corporation Law, (3) the
Registrant is required to advance expenses, as incurred, to its directors and executive officers in connection with a legal proceeding to the
fullest extent permitted by the Delaware General Corporation Law, subject to certain very limited exceptions and (4) the rights conferred in
the restated bylaws are not exclusive.

The Registrant has entered into indemnification agreements with each of its directors and executive officers to give such directors and
officers additional contractual assurances regarding the scope of the indemnification set forth in the Registrant's restated certificate of
incorporation and to provide additional procedural protections. The Registrant also intends to enter into indemnification agreements with any
new directors and executive officers in the future. At present, there is no pending litigation or proceeding involving any of our directors,
officers, employees, or agents, other than the
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matters in Tennessee and California involving Medtronic, Inc., where indemnification by us will be required or permitted, and we are not
aware of any threatened litigation or proceeding, other than the Medtronic litigation, that may result in a claim for such indemnification. See
"Risk Factors—We are currently involved in costly employment litigation and an adverse outcome may prevent certain of our employees
from working for us or require us to pay significant damages," for further detail regarding the Medtronic litigation matters.

Section 8 of the Underwriting Agreement provides for indemnification by the underwriters of the officers, directors and controlling
persons of the Registrant against certain liabilities, including liabilities arising under the Securities Act, in connection with matters specifically
provided in writing by the underwriters for inclusion in the Registration Statement.

The indemnification provisions in the Registrant's restated certificate of incorporation, restated bylaws and the indemnification
agreements entered into between the Registrant and each of its directors and executive officers may be sufficiently broad to permit
indemnification of the Registrant's directors and executive officers for liabilities arising under the Securities Act.
The Registrant has obtained liability insurance for its officers and directors.
Reference is made to the following documents filed as exhibits to this Registration Statement regarding relevant indemnification
provisions described above and elsewhere in this prospectus:
Exhibit
Number

Document

Underwriting Agreement (draft dated
, 2004)
Form of Restated Certificate of Incorporation of Registrant
Form of Restated Bylaws of Registrant
Form of Indemnification Agreement for Directors and Officers

1.1

3.3
3.5
10.36

Item 15. Recent Sales of Unregistered Securities
In the three years preceding the filing of this registration statement, we have issued the following securities that were not registered
under the Securities Act of 1933, as amended (the "Securities Act"). The offers, sales and issuances of these securities were deemed to be
exempt from registration under the Securities Act in reliance on Section 4(2) of the Securities Act, and/or Regulation D and the other rules
and regulations promulgated thereunder, or Rule 701 promulated under Section 3(b) of the Securities Act as transactions not involving a
public offering or transactions under compensatory benefit plans and contracts relating to compensation as provided under such Rule 701.
The recipients of securities in each such transaction represented their intention to acquire the securities for investment only and not with a
view to or for sale in connection with any distribution thereof and appropriate legends were affixed to the share certificates and warrants
issued in such transactions.
1.

On February 14, 2001 and April 12, 2001, pursuant to the exemption provided in Section 4(2) of the Securities Act, we issued
and sold convertible promissory notes in the aggregate principal amounts of $3,000,000 and $1,500,000, respectively, and
warrants to purchase a variable number of shares of the class of our preferred stock issued in our next qualified equity
financing. Upon completion of this financing, each of the investors held warrants to
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purchase, at an exercise price of $2.53 per share, the number of shares of our Series D preferred stock set forth in the
following table opposite its name:

Investor

Enterprise Management Partners, L.L.C
Enterprise Partners Annex Fund IV, L.P.
Enterprise Partners Annex Fund IV-A, L.P.
Kleiner Perkins Caufield & Byers VIII, L.P.
KPCB VIII Founders Fund, L.P.
Domain Partners IV, L.P.
DP IV Associates, L.P.

*

Number of
Shares
Underlying
Warrants

*
64,563
13,293
73,590
4,267
49,655
1,191

On February 14, 2001, Enterprise Management Partners, L.L.C. assigned the convertible promissory notes and
warrants held by it to affiliated entities, Enterprise Partners Annex Fund IV, L.P. and Enterprise Partners Annex Fund
IV-A, L.P.

2.

On May 16, 2001, pursuant to the exemption provided in Section 3(a)(9) and Section 4(2) of the Securities Act, we issued and
sold 11,675,791 shares of our Series D Preferred Stock at a per share purchase price of $2.53 to existing stockholders and
accredited investors, in consideration of cancellation of an aggregate of $4,767,549.86 in our outstanding debt (and accrued
interest on this debt) and an aggregate of $24,772,201.37 in cash.

3.

On December 27, 2001, pursuant to the exemption provided in Section 4(2) of the Securities Act, we issued warrants to
purchase an aggregate of 23,716 shares of our Series D Preferred Stock at an exercise price of $2.53 per share to GATX
Ventures, Inc. in consideration for the extension of a line of credit to us for the purpose of financing the lease of capital

equipment.

4.

On January 16, 2002, pursuant to the exemption provided in Section 4(2) of the Securities Act, we issued a warrant to
purchase 50,000 shares of our common stock at an exercise price of $0.25 per underlying share to WWIP LLC in consideration
for clinical advisory consulting services provided to us.

5.

On October 10, 2002, pursuant to the exemption provided in Section 4(2) of the Securities Act, we issued a warrant to
purchase 150,000 shares of our common stock at an exercise price of $0.25 per underlying share to Spine Partners, LLC in
partial consideration for certain intellectual property transferred to us by Spine Partners.

6.

Between July 11, 2002 and July 17, 2003, pursuant to the exemption provided in Section 4(2) of the Securities Act, we issued
and sold an aggregate of 9,897,640 shares of our Series D-1 Preferred Stock at a purchase price of $2.53 per share and
warrants to purchase an aggregate of 4,146,776 shares of our common stock to the investors set forth below. The total
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consideration paid for such shares and warrants was $24,995,165.69. The exercise price per underlying share of the warrants
is $0.25.

Enterprise Partners Annex Fund IV, L.P.
Enterprise Partners Annex Fund IV-A, L.P.
Kleiner Perkins Caufield & Byers VIII, L.P.
KPCB VIII Founders Fund, L.P.
Domain Partners IV, L.P.
Caisse de depot et placement du Quebec
A.M. Pappas Life Science Ventures II, L.P.
William Blair Capital Partners VII, L.P.
William Blair Capital Partners VII QP, L.P.
Johnson & Johnson Development Corporation
Innovative Orthotics & Rehabilitation Inc.
David Merrill
Klaus Hagenmeyer
Frederick J. Thabet
Craig Sparks
Todd Marinchak
Peter A. Guagliano
Regis W. Haid, Jr.
Mark D. Peterson
Alexander & Majorie Vaccaro
G. Rogan Fry
Joe C. Loy
Keith Valentine

SSI Spinal Solutions
James Gleason
Anthony Ross
Jeff Hughes
R. Jay Thabet, Jr.
Integral Capital Partners VI, L.P.
Ronald C. Childs
Tom L. Meyer III
Gregg Lacoste
William Houston, Jr.
Behrooz A. Akbarnia
Sam & Dawn Maywood
Bruce & Nina Van Dam
Scot Martinelli & Bobbi-Jo Romanishan
MLPF&S William Player Barefoot IRA
Scott Kitchel
Rudolph Bertagnoli
Jonathan Spangler
Anthony Salerni
Kevin Armstrong
Andrew Cappuccino

7.

On July 31, 2002, pursuant to the exemption provided in Section 4(2) of the Securities Act, we issued a warrant to purchase
8,558 shares of our common stock at an exercise price of $0.25 per underlying share to Callaway Private Equity Partners, Inc.
in consideration for services rendered to us in connection with the identification of investors in our Series D-1 preferred stock
financing.

8.

On January 9, 2003, pursuant to the exemption provided in Section 4(2) of the Securities Act, we issued a warrant to purchase
25,671 shares of our common stock at an exercise price of $0.25 per underlying share to Comerica Bank-California in
consideration for providing us with an accounts receivable line of credit and loans to finance the purchase by us of capital
equipment.

9.

On January 9, 2003, pursuant to the exemption provided in Section 4(2) of the Securities Act, we issued a warrant to purchase
59,289 shares of our Series D-1 Preferred Stock at an exercise price of $2.53 per underlying share to Comerica BankCalifornia in consideration for providing us with an accounts receivable line of credit and loans to finance the purchase by us of
capital equipment.

10.

From January 1, 2001 to January 31, 2004, pursuant to exemptions from registration provided in Section 4(2) or Section 3(b)
of the Securities Act or under Rule 701, we have granted options to purchase an aggregate of 8,158,500 shares of our common
stock to our directors, employees and consultants under our 1998 Plan at exercise prices ranging from $0.25 to $1.50 per
share. Of the 8,158,500 shares granted, 6,007,728 shares remain outstanding, 1,316,889 have been exercised and 833,883
shares have been canceled and returned to our 1998 Plan.

11.

Between January 1, 2001 and January 31, 2004, pursuant to the exemptions provided in Section 4(2) of the Securities Act and
Rule 701, we have issued 2,837,603 shares of our
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common stock to our employees and consultants upon exercise of options granted under our 1998 Plan in consideration for an
aggregate purchase price of $596,388.46.

Item 16. Exhibits and Financial Statement Schedules
Exhibit
Number

Description

1.1*

Form of Underwriting Agreement

3.1

Amended and Restated Certificate of Incorporation, as currently in effect

3.2

Certificate of Amendment of Amended and Restated Certificate of Incorporation, as currently in effect

3.3

Form of Restated Certificate of Incorporation (to be filed in connection with the closing of this offering)

3.4

Bylaws, as currently in effect

3.5

Form of Restated Bylaws (to be effective upon the closing of this offering)

4.1

Second Amended and Restated Investors' Rights Agreement, dated July 11, 2002, by and among us and the other
parties named therein

4.2

Amendment No. 1 to Second Amended and Restated Investors' Rights Agreement, dated June 19, 2003, by and among
us and the other parties named therein

4.3

Amendment No. 2 to Second Amended and Restated Investors' Rights Agreement, dated February 5, 2004, by and
among us and the other parties named therein

4.4*

Specimen Common Stock Certificate

5.1*

Opinion of Heller Ehrman White & McAuliffe LLP

10.1

Form of Warrant to purchase Series B Preferred Stock, dated October 13, 1999, between us and each of the persons
listed on the Schedule of Warrant Holders attached thereto

10.2

Warrant Agreement to Purchase Shares of Series A Preferred Stock, dated September 17, 1999, issued by us to
Comdisco Ventures, Inc.

10.3

Warrant Agreement to Purchase Shares of Series A Preferred Stock, dated September 17, 1999, issued by us to CNC
Holdings I LLC

10.4

Stock Subscription Warrant to Purchase Series B Preferred Stock, dated June 27, 2000, issued by us to TBCC Funding
Trust II

10.5

Form of Warrant to purchase Series D Preferred Stock used by us to issue warrants on February 14, 2001 and April 12,
2001 to each of the persons listed on the Schedule of Warrant Holders attached thereto

10.6

Warrant to Purchase 22,530 Shares of Series D Preferred Stock, dated December 27, 2001, issued by us to GATX
Ventures, Inc.

10.7

Warrant to Purchase 1,186 Shares of Series D Preferred Stock, dated December 27, 2001, issued by us to GATX
Ventures, Inc.

10.8

Warrant to Purchase Common Stock, dated January 9, 2003, issued by us to Comerica Bank—California

10.9

Warrant to Purchase Series D-1 Preferred Stock, dated January 9, 2003, issued by us to Comerica Bank—California
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10.10

Form of Warrant to purchase Common Stock used by us to issue warrants in connection with our sale of Series D-1
Preferred Stock to the persons listed on the Schedule of Warrant Holders attached thereto

10.11#

1998 Stock Option/Stock Issuance Plan

10.12#

Form of Notice of Grant of Stock Option under our 1998 Stock Option/Stock Issuance Plan

10.13#

Form of Stock Option Agreement under our 1998 Stock Option/Stock Issuance Plan, and form of addendum thereto

10.14#

Form of Stock Purchase Agreement under our 1998 Stock Option/Stock Issuance Plan

10.15*#

2004 Equity Incentive Plan

10.16*#

Form of Grant of Stock Option under 2004 Equity Incentive Plan

10.17*#

Form of Option Exercise and Stock Purchase Agreement under 2004 Equity Incentive Plan

10.18*#

Form of Restricted Stock Grant Notice under 2004 Equity Incentive Plan

10.19*#

2004 Employee Stock Purchase Plan

10.20

Standard Industrial/Commercial Multi-Tenant Lease—Modified Net, dated July 13, 1999, between us and Michael L.
Hightower

10.21

Addendum to Lease Between EUS Partners, the Successor to Michael L. Hightower, Lessor, and NuVasive, Inc. as
Lessee, dated March 25, 2002

10.22*†

Equipment Loan and Security Agreement, dated December 27, 2001, between us and GATX Ventures, Inc., Loan
Agreement Supplement No. 1, dated December 31, 2001, and Loan Agreement Supplement No. 2, dated July 31, 2002

10.23†

Patent Purchase Agreement, dated June 21, 2002, between us and Drs. Anthony Ross and Peter Guagliano

10.24†

Intellectual Property Purchase Agreement, dated October 10, 2002, between us and Spine Partners, LLC

10.25*†

Development, Production and Marketing Services Agreement, dated December 30, 1999 by and among us and Tissue
Banks International, Inc., as amended

10.26*†

Supply Agreement, dated January 21, 2002 by and among us and Intermountain Tissue Center

10.27#

Employment Letter Agreement, dated July 12, 1999, as amended on January 20, 2004, between us and Alexis V.
Lukianov

10.28#

Bonus Agreement, dated February 25, 2000, between us and Alexis V. Lukianov

10.29#

Employment Agreement, dated December 20, 2002, as amended on January 20, 2004, between us and Kevin C.
O'Boyle

10.30#

Employment Agreement, dated January 20, 2004, between us and Keith Valentine

10.31#

Employment Agreement, dated January 20, 2004, between us and G. Rogan Fry

10.32#

Employment Agreement, dated January 20, 2004, between us and Patrick Miles
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10.33#

Employment Agreement, dated January 20, 2004, between us and James J. Skinner

10.34#

Employment Agreement, dated January 20, 2004, between us and G. Bryan Cornwall

10.35#

Employment Agreement, dated January 20, 2004, between us and Jonathan D. Spangler

10.36

Form of Indemnification Agreement between us and our directors and officers

21.1

List of our subsidiaries

23.1

Consent of Ernst & Young LLP, independent auditors

23.2*

Consent of Heller Ehrman White & McAuliffe LLP (included in Exhibit 5.1)

24.1

Power of Attorney (included on signature page)

*

To be filed by amendment.

†

Application has been made to the Securities and Exchange Commission to seek confidential treatment of certain provisions of this
exhibit under Rule 406 of the Securities Act of 1933. Omitted material for which confidential treatment has been requested has been
filed separately with the Securities and Exchange Commission.

#

Indicates management contract or compensatory plan.

Item 17. Undertakings
The undersigned registrant hereby undertakes to provide to the underwriters at the closing specified in the underwriting agreement,
certificates in such denominations and registered in such names as required by the underwriters to permit prompt delivery to each purchaser.
Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling
persons of the registrant pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the
Securities and Exchange Commission such indemnification is against public policy as expressed in the Securities Act, and is, therefore,
unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by the registrant of expenses
incurred or paid by a director, officer or controlling person of the registrant in the successful defense of any action, suit or proceeding) is
asserted by such director, officer or controlling person in connection with the securities being registered, the registrant will, unless in the
opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the question whether
such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final adjudication of such
issue.

The undersigned registrant hereby undertakes that:
(1) For purposes of determining any liability under the Securities Act, the information omitted from the form of prospectus filed
as part of this registration statement in reliance upon Rule 430A and contained in a form of prospectus filed by the registrant pursuant
to Rule 424 (b)(1) or (4), or 497(h) under the Securities Act shall be deemed to be part of this registration statement as of the time it
was declared effective; and

(2) For the purpose of determining any liability under the Securities Act, each post-effective amendment that contains a form of
prospectus shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such
securities at that time shall be deemed to be the initial bona fide offering thereof.
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SIGNATURES
Pursuant to the requirements of the Securities Act of 1933, as amended, the Registrant has duly caused this Registration Statement to
be signed on its behalf by the undersigned, thereunto duly authorized, in the City of San Diego, California on this 5th day of March, 2004.

NUVASIVE, INC.
By:
/s/ ALEXIS V. LUKIANOV

Alexis V. Lukianov
President, Chief Executive Officer, and Chairman of the
Board

POWER OF ATTORNEY
We, the undersigned directors and/or officers of NuVasive, Inc. (the "Registrant"), hereby severally constitute and appoint Alexis V.
Lukianov, President, Chief Executive Officer and Chairman of the Board, and Kevin C. O'Boyle, Vice President, Finance and Chief
Financial Officer, and each of them individually, with full powers of substitution and resubstitution, our true and lawful attorneys, with full
powers to them and each of them to sign for us, in our names and in the capacities indicated below, the Registration Statement on Form S-1
filed with the Securities and Exchange Commission, and any and all amendments to said Registration Statement (including post-effective
amendments), and any registration statement filed pursuant to Rule 462(b) under the Securities Act of 1933 in connection with the
registration under the Securities Act of 1933 of the Registrant's equity securities, and to file or cause to be filed the same, with all exhibits
thereto and other documents in connection therewith, with the Securities and Exchange Commission, granting unto said attorneys, and
each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be done in connection
therewith, as fully to all intents and purposes as each of them might or could do in person, and hereby ratifying and confirming all that said

attorneys, and each of them, or their substitute or substitutes, shall do or cause to be done by virtue of this Power of Attorney.

Pursuant to the requirements of the Securities Act of 1933, as amended, this Registration Statement has been signed by the following
persons in the capacities indicated on March 5, 2004:
Signature

Title(s)

/s/ ALEXIS V. LUKIANOV

Alexis V. Lukianov
President, Chief Executive Officer, and Chairman of the Board
(principal executive officer)

/s/ KEVIN C. O'BOYLE

Kevin C. O'Boyle
Vice President, Finance and Chief Financial Officer (principal
financial and accounting officer)

/s/ R. LEWIS BENNETT, SR.

R. Lewis Bennett, Sr.
Director

/s/ JACK R. BLAIR

Jack R. Blair
Director
II-8

/s/ JAMES C. BLAIR, PH.D.

James C. Blair, Ph.D.
Director

/s/ LESLEY H. HOWE

Lesley H. Howe
Director

/s/ JOSEPH S. LACOB

Joseph S. Lacob
Director

/s/ ARDA M. MINOCHERHOMJEE, PH.D.

Arda M. Minocherhomjee, Ph.D.
Director
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INDEX TO EXHIBITS
Exhibit
Number

Description

1.1*

Form of Underwriting Agreement

3.1

Amended and Restated Certificate of Incorporation, as currently in effect

3.2

Certificate of Amendment of Amended and Restated Certificate of Incorporation, as currently in effect

3.3

Form of Restated Certificate of Incorporation (to be filed in connection with the closing of this offering)

3.4

Bylaws, as currently in effect

3.5

Form of Restated Bylaws (to be effective upon the closing of this offering)

4.1

Second Amended and Restated Investors' Rights Agreement, dated July 11, 2002, by and among us and the other
parties named therein

4.2

Amendment No. 1 to Second Amended and Restated Investors' Rights Agreement, dated June 19, 2003, by and among
us and the other parties named therein

4.3

Amendment No. 2 to Second Amended and Restated Investors' Rights Agreement, dated February 5, 2004, by and
among us and the other parties named therein

4.4*

Specimen Common Stock Certificate

5.1*

Opinion of Heller Ehrman White & McAuliffe LLP

10.1

Form of Warrant to purchase Series B Preferred Stock, dated October 13, 1999, between us and each of the persons
listed on the Schedule of Warrant Holders attached thereto

10.2

Warrant Agreement to Purchase Shares of Series A Preferred Stock, dated September 17, 1999, issued by us to
Comdisco Ventures, Inc.

10.3

Warrant Agreement to Purchase Shares of Series A Preferred Stock, dated September 17, 1999, issued by us to CNC
Holdings I LLC

10.4

Stock Subscription Warrant to Purchase Series B Preferred Stock, dated June 27, 2000, issued by us to TBCC Funding
Trust II

10.5

Form of Warrant to purchase Series D Preferred Stock used by us to issue warrants on February 14, 2001 and April 12,
2001 to each of the persons listed on the Schedule of Warrant Holders attached thereto

10.6

Warrant to Purchase 22,530 Shares of Series D Preferred Stock, dated December 27, 2001, issued by us to GATX
Ventures, Inc.

10.7

Warrant to Purchase 1,186 Shares of Series D Preferred Stock, dated December 27, 2001, issued by us to GATX
Ventures, Inc.

10.8

Warrant to Purchase Common Stock, dated January 9, 2003, issued by us to Comerica Bank—California

10.9

Warrant to Purchase Series D-1 Preferred Stock, dated January 9, 2003, issued by us to Comerica Bank—California

10.10

Form of Warrant to purchase Common Stock used by us to issue warrants in connection with our sale of Series D-1
Preferred Stock to the persons listed on the Schedule of Warrant Holders attached thereto

10.11#

1998 Stock Option/Stock Issuance Plan

10.12#

Form of Notice of Grant of Stock Option under our 1998 Stock Option/Stock Issuance Plan

10.13#

Form of Stock Option Agreement under our 1998 Stock Option/Stock Issuance Plan, and form of addendum thereto

10.14#

Form of Stock Purchase Agreement under our 1998 Stock Option/Stock Issuance Plan

10.15*#

2004 Equity Incentive Plan

10.16*#

Form of Grant of Stock Option under 2004 Equity Incentive Plan

10.17*#

Form of Option Exercise and Stock Purchase Agreement under 2004 Equity Incentive Plan

10.18*#

Form of Restricted Stock Grant Notice under 2004 Equity Incentive Plan

10.19*#

2004 Employee Stock Purchase Plan

10.20

Standard Industrial/Commercial Multi-Tenant Lease—Modified Net, dated July 13, 1999, between us and Michael L.
Hightower

10.21

Addendum to Lease Between EUS Partners, the Successor to Michael L. Hightower, Lessor, and NuVasive, Inc. as
Lessee, dated March 25, 2002

10.22*†

Equipment Loan and Security Agreement, dated December 27, 2001, between us and GATX Ventures, Inc., Loan
Agreement Supplement No. 1, dated December 31, 2001, and Loan Agreement Supplement No. 2, dated July 31, 2002

10.23†

Patent Purchase Agreement, dated June 21, 2002, between us and Drs. Anthony Ross and Peter Guagliano

10.24†

Intellectual Property Purchase Agreement, dated October 10, 2002, between us and Spine Partners, LLC

10.25*†

Development, Production and Marketing Services Agreement, dated December 30, 1999 by and among us and Tissue
Banks International, Inc., as amended

10.26*†

Supply Agreement, dated January 21, 2002 by and among us and Intermountain Tissue Center

10.27#

Employment Letter Agreement, dated July 12, 1999, as amended on January 20, 2004, between us and Alexis V.
Lukianov

10.28#

Bonus Agreement, dated February 25, 2000, between us and Alexis V. Lukianov

10.29#

Employment Agreement, dated December 20, 2002, as amended on January 20, 2004, between us and Kevin C.
O'Boyle

10.30#

Employment Agreement, dated January 20, 2004, between us and Keith Valentine

10.31#
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EXHIBIT 3.1
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF NUVASIVE, INC.,
a Delaware Corporation
NuVasive, Inc., a corporation organized and existing under the laws of the state of Delaware, hereby certifies as follows:
1. The name of the corporation (the "Corporation") is NuVasive, Inc. The original Certificate of Incorporation of the Corporation was
filed with the Secretary of State of the State of Delaware on July 21, 1997.

2. Pursuant to Sections 242 and 245 of the General Corporation Law of the State of Delaware, this Amended and Restated Certificate
of Incorporation was adopted by the Corporation's Board of Directors (the "Board of Directors") and stockholders.
3. The text of the Corporation's Certificate of Incorporation as heretofore amended or supplemented is hereby restated and further
amended to read in its entirety as follows:

ARTICLE I
The name of the Corporation is NuVasive, Inc.

ARTICLE II
The address of the registered office of the Corporation in the State of Delaware is 30 Old Rudnick Lane, City of Dover, County of Kent
19901. The name of its registered agent at such address is LexisNexis Document Solutions Inc.

ARTICLE III
The nature of the business or purposes to be conducted or promoted is to engage in any lawful act or activity for which corporations may
be organized under the General Corporation Law of Delaware.

ARTICLE IV
A. Classes of Stock . The Corporation is authorized to issue two classes of stock to be designated, respectively, "Common Stock"
and "Preferred Stock." The total number of shares which the Corporation is authorized to issue is Seventy Six Million Five Hundred Forty
Six Thousand Five Hundred (76,546,500) shares. Forty Four Million Seven Hundred Thousand (44,700,000) shares shall be Common
Stock, $0.001 par value per share, and Thirty One Million Eight Hundred Forty Six Thousand Five Hundred (31,846,500) shares shall be
Preferred Stock, $0.001 par value per share. The Preferred Stock shall be divided into series. The first series of Preferred Stock shall be
designated "Series A Preferred Stock" and shall consist of Four Million Seven Hundred Fifty Thousand (4,750,000) shares. The second
series of Preferred Stock shall be designated "Series B Preferred Stock" and shall consist of Four Million Six Hundred Thirty-Five Thousand
(4,635,000) shares. The third series of Preferred Stock shall be designated "Series C Preferred Stock" and shall consist of One Million
(1,000,000) shares. The fourth series of Preferred Stock shall be designated "Series D Preferred Stock" and shall consist of Twelve Million
Nine Hundred Sixty One Thousand Five Hundred (12,961,500) shares. The fifth series of Preferred Stock shall be designated "Series D-1
Preferred Stock" and shall consist of Eight Million Five Hundred Thousand (8,500,000) shares.

B. Rights, Preferences and Restrictions of Preferred Stock . The Preferred Stock authorized by this Amended and Restated
Certificate of Incorporation may be issued from time to time in series. The rights, preferences, privileges, and restrictions granted to and
imposed on the Preferred Stock are as set forth below in this Article IV(B). The Board of Directors is hereby authorized to fix or alter the rights,

preferences, privileges and restrictions granted to or imposed upon additional series of Preferred Stock, and the number of shares
constituting any such series and the designation thereof, or of any of them. Subject to compliance with applicable protective voting rights
which have been or may be granted to the Preferred Stock or series thereof in Certificates of Determination or the Corporation's Certificate of
Incorporation ("Protective Provisions"), but notwithstanding any other rights of the Preferred Stock or any series thereof, the rights,
privileges, preferences and restrictions of any such additional series may be subordinated to, pari passu with (including, without limitation,
inclusion in provisions with respect to liquidation and acquisition preferences, redemption and/or approval of matters by vote or written
consent), or senior to any of those of any present or future class or series of Preferred or Common Stock. Subject to compliance with
applicable Protective Provisions, the Board of Directors is also authorized to increase or decrease the number of shares of any series, prior or
subsequent to the issue of that series, but not below the number of shares of such series then outstanding. In case the number of shares of
any series shall be so decreased, the shares constituting such decrease shall resume the status which they had prior to the adoption of the
resolution originally fixing the number of shares of such series.
1.

Dividend Provisions .

(a) Subject to the rights of series of Preferred Stock which may from time to time come into existence, the holders of
shares of Series D Preferred Stock and the holders of shares of Series D-1 Preferred Stock shall be entitled to receive
dividends, out of any assets legally available therefor, prior and in preference to any declaration or payment of any dividend
(payable other than in Common Stock or other securities and rights convertible into or entitling the holder thereof to receive,
directly or indirectly, additional shares of Common Stock of the Corporation) on the Common Stock of the Corporation or any
dividend on the Series A Preferred Stock, Series B Preferred Stock or Series C Preferred Stock of the Corporation, at the rate of
$0.21 per share of Series D Preferred Stock and Series D-1 Preferred Stock per annum (subject to appropriate adjustments for
stock splits, dividends, combinations or other recapitalizations) (the "Series D and D-1 Dividend Preference"), payable when,
as and if declared by the Board of Directors. All dividends and distributions under this subsection (a) shall be declared and paid
at the same rate per share of Series D Preferred Stock and Series D-1 Preferred Stock. Such dividends shall not be cumulative.
(b) Subject to the rights of the holders of Series D Preferred Stock, Series D-1 Preferred Stock, and any other series of
Preferred Stock which may from time to time come into existence, the holders of shares of Series A Preferred Stock, Series B
Preferred Stock and Series C Preferred Stock shall be entitled to receive dividends, out of any assets legally available therefor,
prior and in preference to any declaration or payment of any dividend (payable other than in Common Stock or other securities
and rights convertible into or entitling the holder thereof to receive, directly or indirectly, additional shares of Common Stock of
the Corporation) on the Common Stock of the Corporation, at the rate of $0.08 per share of Series A Preferred Stock, $0.22 per
share of Series B Preferred Stock and $0.24 per share of Series C Preferred Stock per annum (each subject to appropriate
adjustments for stock splits, dividends, combinations or other recapitalizations) (collectively, the "Series A-C Dividend
Preference"), payable when, as and if declared by the Board of Directors. Such dividends shall not be cumulative.
(c) After paying the full Series D and D-1 Dividend Preference and the full Series A-C Dividend Preference in any
calendar year, whenever the Corporation declares a further dividend in such calendar year, the holders of Common Stock and
the holders of Preferred Stock shall be entitled to receive dividends ratably based on the number of shares of Common Stock
held by each (assuming conversion of all such Preferred Stock).
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2.

Liquidation Preference .
(a) In the event of any liquidation, dissolution or winding up of the Corporation, either voluntary or involuntary, the
holders of Series D Preferred Stock and the holders of Series D-1 Preferred Stock shall be entitled to receive, prior and in
preference to any distribution of any of the assets of the Corporation to the holders of Series A Preferred Stock, Series B
Preferred Stock, Series C Preferred Stock or Common Stock, by reason of their ownership thereof, (i) in the case of the
Series D Preferred Stock, an amount per share equal to the sum of (A) the Original Series D Issue Price for each outstanding
share of Series D Preferred Stock, and (B) an amount equal to declared but unpaid dividends on such share, and (ii) in the
case of the Series D-1 Preferred Stock, an amount per share equal to the sum of (A) the Original Series D-1 Issue Price for
each outstanding share of Series D-1 Preferred Stock, and (B) an amount equal to declared but unpaid dividends on such
share. If upon the occurrence of such event, the assets and funds thus distributed to the holders of the Series D Preferred Stock
and the holders of Series D-1 Preferred Stock shall be insufficient to permit the payment to such holders of the full aforesaid
preferential amounts, then, the entire assets and funds of the Corporation legally available for distribution shall be distributed
ratably among the holders of the Series D Preferred Stock and the holders of Series D-1 Preferred Stock in proportion to the
preferential amount each such holder would otherwise be entitled to receive. For purposes of this Amended and Restated
Certificate of Incorporation, the terms Original Series D Issue Price and Original Series D-1 Issue Price shall each be deemed
to mean $2.53 for each outstanding share of such series of Preferred Stock (subject to appropriate adjustments for stock splits,
dividends, combinations or other recapitalizations with respect to such shares).
(b) After the distributions described in subsection (a) above have been paid, in the event of any liquidation, dissolution or
winding up of the Corporation, either voluntary or involuntary, the holders of Series A Preferred Stock, Series B Preferred
Stock and Series C Preferred Stock shall be entitled to receive, prior and in preference to any distribution of any of the assets of
the Corporation to the holders of Common Stock by reason of their ownership thereof, (i) in the case of the Series A Preferred
Stock, an amount per share equal to the sum of (A) the Original Series A Issue Price for each outstanding share of Series A
Preferred Stock and (B) an amount equal to declared but unpaid dividends on such share; (ii) in the case of the Series B
Preferred Stock, an amount per share equal to the sum of (A) the Original Series B Issue Price for each outstanding share of
Series B Preferred Stock and (B) an amount equal to declared but unpaid dividends on such share; and (iii) in the case of the
Series C Preferred Stock, an amount per share equal to the sum of (A) the Original Series C Issue Price for each outstanding
share of Series C Preferred Stock and (B) an amount equal to declared but unpaid dividends on such share. If upon the
occurrence of such event, the assets and funds thus distributed among the holders of the Series A Preferred Stock, Series B
Preferred Stock and Series C Preferred Stock shall be insufficient to permit the payment to such holders of the full aforesaid
preferential amounts, then, after distributions described in subsection (a) above have been paid, the remaining assets and
funds of the Corporation legally available for distribution shall be distributed ratably among the holders of the Series A Preferred
Stock, Series B Preferred Stock and Series C Preferred Stock in proportion to the preferential amount each such holder would
otherwise be entitled to receive. For purposes of this Amended and Restated Certificate of Incorporation, the term Original
Series A Issue Price, Original Series B Issue Price and Original Series C Issue Price shall be deemed to mean $1.00, $2.75
and $3.00, respectively, for each outstanding share of such series of Preferred Stock (subject to appropriate adjustments for
stock splits, dividends, combinations or other recapitalizations with respect to such shares).
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(c) After the distributions described in subsections (a) and (b) above have been paid, the remaining assets of the
Corporation available for distribution to stockholders shall be distributed among the holders of Preferred Stock and Common
Stock pro rata based on the number of shares of Common Stock held by each (assuming conversion of all such Preferred
Stock) until, (i) with respect to the holders of Series A Preferred Stock, such holders shall have received two (2) times the
Original Series A Issue Price for each outstanding share of Series A Preferred Stock (including the amounts paid to the holders
of Series A Preferred Stock pursuant to subsection (b) above); (ii) with respect to the holders of Series B Preferred Stock, such
holders shall have received two (2) times the Original Series B Issue Price for each outstanding share of Series B Preferred
Stock (including the amounts paid to the holders of Series B Preferred Stock pursuant to subsection (b) above); (iii) with respect
to the holders of Series C Preferred Stock, such holders shall have received two (2) times the Original Series C Issue Price for
each outstanding share of Series C Preferred Stock (including the amounts paid to the holders of Series C Preferred Stock
pursuant to subsection (b) above); (iv) with respect to the holders of Series D Preferred Stock, such holders shall have received
two (2) times the Original Series D Issue Price for each outstanding share of Series D Preferred Stock (including the amounts
paid to the holders of Series D Preferred Stock pursuant to subsection (a) above); and (v) with respect to the holders of Series D1 Preferred Stock, such holders shall have received two (2) times the Original Series D-1 Issue Price for each outstanding
share of Series D-1 Preferred Stock (including the amounts paid to the holders of Series D-1 Preferred Stock pursuant to
subsection (a) above); thereafter, any remaining assets shall be distributed solely to the holders of Common Stock. For
purposes of this Section 2, a liquidation, dissolution or winding up of this Corporation shall be deemed to be occasioned by, or
to include, (A) the acquisition of the Corporation by another entity by means of any transaction or series of related transactions
(including, without limitation, any reorganization, merger or consolidation but, excluding any merger effected exclusively for
the purpose of changing the domicile of the Corporation); or (B) a sale of all or substantially all of the assets of the Corporation;
unless the Corporation's stockholders of record as constituted immediately prior to such acquisition or sale will, immediately
after such acquisition or sale (by virtue of securities issued as consideration for the Corporation's acquisition or sale or
otherwise) hold at least 50% of the voting power of the surviving or acquiring entity.

3.

Conversion .

The holders of the Preferred Stock shall have conversion rights as follows (the "Conversion Rights"):

(a) Right to Convert .

i) Subject to subsection (c), each share of Preferred Stock shall be convertible, at the option of the holder
thereof, at any time after the date of issuance of such share at the office of the Corporation or any transfer agent
for the Preferred Stock, into such number of fully paid and nonassessable shares of Common Stock as is
determined by dividing the Original Series A Issue Price, Original Series B Issue Price, Original Series C Issue
Price, Original Series D Issue Price, and Original Series D-1 Issue Price, as applicable, by the applicable
Conversion Price at the time in effect for such share. The initial Conversion Price per share for shares of
Series A Preferred Stock shall be the Original Series A Issue Price. The initial Conversion Price per share for
shares of Series B Preferred Stock shall be the Original Series B Issue Price. The initial Conversion Price per
share for shares of Series C Preferred Stock shall be the Original Series C Issue Price. The initial Conversion
Price per share for shares of Series D Preferred Stock shall be the Original Series D Issue Price. The initial
Conversion Price per share for shares of Series D-1 Preferred Stock
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shall be the Original Series D-1 Issue Price. Notwithstanding the foregoing, the Conversion Price for the
Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock and
Series D-1 Preferred Stock shall be subject to adjustment as set forth in subsection 3(c) of Division (B) of this
Article IV.
ii) Each share of Preferred Stock shall automatically be converted into shares of Common Stock at the
respective Conversion Price at the time in effect for such shares immediately upon the earlier of (A) the
consummation of the Corporation's sale of its Common Stock in a bona fide, firm commitment underwriting
pursuant to a registration statement under the Securities Act of 1933, as amended, the public offering price of
which was not less than $9.75 per share (adjusted to reflect subsequent stock dividends, stock splits or
recapitalizations) and $50,000,000 in the aggregate or (B) the date upon which the Corporation obtains the
consent of the holders of eighty (80%) of the then outstanding shares of Preferred Stock.
(b) Mechanics of Conversion . Before any holder of Preferred Stock shall be entitled to convert the same into shares of
Common Stock, such holder shall surrender the certificate or certificates therefor, duly endorsed, at the office of the Corporation
or of any transfer agent for the Preferred Stock, and shall give written notice by mail, postage prepaid, to the Corporation at its
principal corporate office, of the election to convert the same and shall state therein the name or names in which the certificate
or certificates for shares of Common Stock are to be issued. The Corporation shall, as soon as practicable thereafter, issue and
deliver at such office to such holder of Preferred Stock, or to the nominee or nominees of such holder, a certificate or certificates
for the number of shares of Common Stock to which such holder shall be entitled as aforesaid. Such conversion shall be
deemed to have been made immediately prior to the close of business on the date of such surrender of the shares of Preferred

Stock to be converted, and the person or persons entitled to receive the shares of Common Stock issuable upon such
conversion shall be treated for all purposes as the record holder or holders of such shares of Common Stock as of such date. If
the conversion is in connection with an underwritten offer of securities registered pursuant to the Securities Act of 1933, as
amended, the conversion may, at the option of any holder tendering Preferred Stock for conversion, be conditioned upon the
closing with the underwriter of the sale of securities pursuant to such offering, in which event the person(s) entitled to receive
the Common Stock issuable upon such conversion of the Preferred Stock shall not be deemed to have converted such
Preferred Stock until immediately prior to the closing of such sale of securities.
(c) Conversion Price Adjustments of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock,
Series D Preferred Stock and Series D-1 Preferred Stock . The Conversion Price of the Series A Preferred Stock, Series B

Preferred Stock, Series C Preferred Stock, Series D Preferred Stock and Series D-1 Preferred Stock shall be subject to
adjustment from time to time as follows:
i) A. Upon each issuance by the Corporation of any Additional Stock (as defined below), after the date
upon which any shares of the Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock,
Series D Preferred Stock or Series D-1 Preferred Stock were first issued (the "Purchase Date" with respect to
such series), without consideration or for a consideration per share less than the Conversion Price for such
series in effect immediately prior to the issuance of such Additional Stock, the Conversion Price for such series
in effect immediately prior to each such issuance shall forthwith (except as otherwise provided in this clause (i))
be adjusted to a price determined by multiplying such Conversion Price by a fraction, the numerator of which
shall be the number of shares of Common Stock outstanding immediately prior to such issuance (including,
without limitation, the number of
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shares of Common Stock issuable upon the conversion of all outstanding Preferred Stock and all other
convertible securities and the exercise of all outstanding options, warrants or other rights to purchase Common
Stock or other securities convertible into Common Stock) plus the number of shares of Common Stock which
the aggregate consideration received by the Corporation for such issuance would purchase at such Conversion
Price; and the denominator of which shall be the number of shares of Common Stock outstanding immediately
prior to such issuance (including, without limitation, the number of shares of Common Stock issuable upon the
conversion of all outstanding Preferred Stock and all other convertible securities and the exercise of all
outstanding options, warrants or other rights to purchase Common Stock or other securities convertible into
Common Stock) plus the number of shares of such Additional Stock.
B. No adjustment of the Conversion Price for any series of Preferred Stock shall be made in an amount
less than one cent per share, provided that any adjustments which are not required to be made by reason of this
sentence shall be carried forward and shall be either taken into account in any subsequent adjustment made
prior to three (3) years from the date of the event giving rise to the adjustment being carried forward, or shall be
made at the end of three (3) years from the date of the event giving rise to the adjustment being carried forward.
Except to the limited extent provided for in subsections 3(c)(i)(E)(3) and 3(c)(i)(E)(4), no adjustment of such
Conversion Price pursuant to this subsection 3(c)(i) shall have the effect of increasing the Conversion Price
above the Conversion Price in effect immediately prior to such adjustment.

C. In the case of the issuance of capital stock for cash, the consideration shall be deemed to be the
amount of cash paid therefor before deducting any reasonable discounts, commissions or other expenses
allowed, paid or incurred by the Corporation for any underwriting or otherwise in connection with the issuance
and sale thereof.
D. In the case of the issuance of the capital stock for a consideration in whole or in part other than cash,
the consideration other than cash shall be deemed to be the fair value thereof as determined by the Board of
Directors irrespective of any accounting treatment.
E. In the case of the issuance (whether before, on or after the applicable Purchase Date) of options to
purchase or rights to subscribe for Common Stock, securities by their terms convertible into or exchangeable for
Common Stock or options to purchase or rights to subscribe for such convertible or exchangeable securities, the
following provisions shall apply for all purposes of this subsection 3(c)(i) and subsection 3(c)(ii):
1. The aggregate maximum number of shares of Common Stock deliverable upon exercise
(assuming the satisfaction of any conditions to exercisability, including without limitation, the
passage of time, but without taking into account potential antidilution adjustments) of such options
to purchase or rights to subscribe for Common Stock shall be deemed to have been issued at the
time such options or rights were issued and for a consideration equal to the consideration
(determined in the manner provided in subsections 3(c)(i)(C) and (c)(i)(D)), if any, received by the
Corporation upon the issuance of such options or rights plus the exercise
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price provided in such options or rights (without taking into account potential antidilution
adjustments) for the Common Stock covered thereby.

2. The aggregate maximum number of shares of Common Stock deliverable upon
conversion of or in exchange (assuming the satisfaction of any conditions to convertibility or
exchangeability, including, without limitation, the passage of time, but without taking into account
potential antidilution adjustments) for any such convertible or exchangeable securities or upon the
exercise of options to purchase or rights to subscribe for such convertible or exchangeable
securities and subsequent conversion or exchange thereof shall be deemed to have been issued at
the time such securities were issued or such options or rights were issued and for a consideration
equal to the consideration, if any, received by the Corporation for any such securities and related
options or rights (excluding any cash received on account of accrued interest or accrued dividends),
plus the additional consideration, if any, to be received by the Corporation (without taking into
account potential antidilution adjustments) upon the conversion or exchange of such securities or
the exercise of any related options or rights (the consideration in each case to be determined in the
manner provided in subsections 3(c)(i)(C) and (c)(i)(D)).
3. In the event of any change in the number of shares of Common Stock deliverable or in
the consideration payable to the Corporation upon exercise of such options or rights or upon
conversion of or in exchange for such convertible or exchangeable securities, including, but not
limited to, a change resulting from the antidilution provisions thereof, the Conversion Price of a
series of Preferred Stock, to the extent in any way affected by or computed using such options,
rights or securities, shall be recomputed to reflect such change, but no further adjustment shall be
made for the actual issuance of Common Stock or any payment of such consideration upon the
exercise of any such options or rights or the conversion or exchange of such securities.

4. Upon the expiration of any such options or rights, the termination of any such rights to
convert or exchange or the expiration of any options or rights related to such convertible or
exchangeable securities, the Conversion Price of a series of Preferred Stock, to the extent in any
way affected by or computed using such options, rights or securities or options or rights related to
such securities, shall be recomputed to reflect the issuance of only the number of shares of
Common Stock (and convertible or exchangeable securities which remain in effect) actually issued
upon the exercise of such options or rights, upon the conversion or exchange of such securities or
upon the exercise of the options or rights related to such securities.
5. The number of shares of Common Stock deemed issued and the consideration deemed
paid therefor pursuant to subsections 3(c)(i)(E)(1) and (2) shall be appropriately adjusted to reflect
any change, termination or expiration of the type described in either subsection 3(c)(i)(E)(3) or (4).
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ii) "Additional Stock" shall mean any shares of Common Stock issued (or deemed to have been issued
pursuant to subsection 3(c)(i)(E)) by the Corporation after the Purchase Date with respect to any series other
than:

A.

Common Stock issued pursuant to a transaction described in subsection 3(c)(iii) hereof, or

B. shares of capital stock (or options, warrants or other rights to purchase such capital stock) issuable or
issued to (I) employees, consultants or directors of the Corporation pursuant to a stock option plan, restricted
stock plan or other arrangement approved by the Board of Directors (including, for issuances pursuant to any
stock option plan, restricted stock plan or other arrangement adopted after the Purchase Date of the Series D
Preferred Stock, by a majority of the directors elected solely by the holders of one or more series of Preferred
Stock; provided, however, that such vote of the majority of the directors elected solely by the holders of one or
more series of Preferred Stock shall not be required for issuances pursuant to the Corporation's 1998 Stock
Option/Stock Issuance Plan), or (II) vendors, suppliers, customers, or other persons affiliated with such
organizations with which the Corporation has a commercial relationship, provided that any such issuances after
the Purchase Date of the Series D Preferred Stock are approved by the Board of Directors, including a majority of
the directors elected solely by the holders of one or more series of Preferred Stock, or

C. shares of Common Stock issued upon conversion of the Series A Preferred Stock, Series B
Preferred Stock, Series C Preferred Stock, Series D Preferred Stock or Series D-1 Preferred Stock, or
D. shares of Common Stock issued or issuable (I) in a public offering before or in connection with which
all outstanding shares of Preferred Stock will be converted to Common Stock or (II) upon exercise of warrants or
rights granted to underwriters in connection with such a public offering, or
E.

shares of capital stock issued or issuable in connection with a bona fide business acquisition of or by

the Corporation, whether by merger, consolidation, sale of assets, sale or exchange of stock or otherwise,
provided that any such issuance is to a broker, financial advisor, the seller, the seller's stockholders and/or the
seller's creditors, or
F. shares of capital stock (or warrants or other rights to purchase capital stock) issued to any placement
agent in connection with a private placement of the Corporation's capital stock, provided that such issuance has
been approved by the Board of Directors, including, for issuances after the Purchase Date of the Series D
Preferred Stock, a majority of the directors elected solely by the holders of one or more series of Preferred Stock,

G. shares of capital stock (or warrants or other rights to purchase capital stock) issued in connection with
any equipment leasing arrangement, or debt financing from a bank or similar financial institution, provided that
such issuance has been approved by the Board of Directors, including, for issuances after the Purchase Date of
the Series D Preferred Stock, a majority of the directors elected solely by the holders of one or more series of
Preferred Stock, or
H. shares of capital stock (or warrants or other rights to purchase capital stock) issued in connection with
any partnership, joint venture, strategic alliance, licensing, technology transfer, technology assignment,
development or similar
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arrangement, provided that such issuance has been approved by the Board of Directors, including, for issuances
after the Purchase Date of the Series D Preferred Stock, a majority of the directors elected solely by the holders of
one or more series of Preferred Stock, or
I. shares of Series D-1 Preferred Stock, warrants issued in connection with the issuance of Series D-1
Preferred Stock (including warrants issued pursuant to a Series D-1 Preferred Stock and Warrant Purchase
Agreement, as amended from time to time, among the Company and holders of Series D-1 Preferred Stock),
and Common Stock issued upon exercise of such warrants.

iii) In the event the Corporation should at any time or from time to time after the Purchase Date with
respect to any series fix a record date for the effectuation of a split or subdivision of the outstanding shares of
Common Stock or the determination of holders of Common Stock entitled to receive a dividend or other
distribution payable in additional shares of Common Stock or other securities or rights convertible into, or
entitling the holder thereof to receive directly or indirectly, additional shares of Common Stock (hereinafter
referred to as "Common Stock Equivalents") without payment of any consideration by such holder for the
additional shares of Common Stock or the Common Stock Equivalents (including the additional shares of
Common Stock issuable upon conversion or exercise thereof), then, as of such record date (or the date of such
dividend distribution, split or subdivision if no record date is fixed), the Conversion Price of each series of
Preferred Stock shall be appropriately decreased so that the number of shares of Common Stock issuable on
conversion of each share of such series shall be increased in proportion to such increase of the aggregate of
shares of Common Stock outstanding and those issuable with respect to such Common Stock Equivalents with
the number of shares issuable with respect to Common Stock Equivalents determined from time to time in the
manner provided for deemed issuances in subsection 3(c)(i)(E).
iv) If the number of shares of Common Stock outstanding at any time after the Purchase Date with respect
to any series is decreased by a combination of the outstanding shares of Common Stock, then, following the
record date of such combination, the Conversion Price for each series of Preferred Stock shall be appropriately
increased so that the number of shares of Common Stock issuable on conversion of each share of such series
shall be decreased in proportion to such decrease in outstanding shares.
(d) Other Distributions . In the event the Corporation shall declare a distribution payable in securities of other persons,
evidences of indebtedness issued by the Corporation or other persons, assets (excluding cash dividends) or options or rights
not referred to in subsection 3(c)(iii), then, in each such case for the purpose of this subsection 3(d), the holders of Preferred
Stock shall be entitled to a proportionate share of any such distribution as though they were the holders of the number of
shares of Common Stock of the Corporation into which their shares of Preferred Stock are convertible as of the record date
fixed for the determination of the holders of Common Stock of the Corporation entitled to receive such distribution.
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(e) Recapitalizations . If at any time or from time to time there shall be a recapitalization of the Common Stock (other
than a subdivision, combination or merger or sale of assets transaction provided for elsewhere in this Section 3) provision
shall be made so that the holders of the Preferred Stock shall thereafter be entitled to receive upon conversion of the Preferred
Stock the number of shares of stock or other securities or property of the Corporation or otherwise, to which a holder of
Common Stock deliverable upon conversion would have been entitled on such recapitalization. In any such case, appropriate
adjustment shall be made in the application of the provisions of this Section 3 with respect to the rights of the holders of the

Preferred Stock after the recapitalization to the end that the provisions of this Section 3 (including adjustment of the Conversion
Price then in effect and the number of shares purchasable upon conversion of the Preferred Stock) shall be applicable after that
event as nearly equivalent as may be practicable.
(f) No Impairment . The Corporation will not, by amendment of its Certificate of Incorporation or through any
reorganization, recapitalization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities or any other
voluntary action, avoid or seek to avoid the observance or performance of any of the terms to be observed or performed
hereunder by the Corporation, but will at all times in good faith assist in the carrying out of all the provisions of this Section 3
and in the taking of all such action as may be necessary or appropriate in order to protect the Conversion Rights of the holders
of the Preferred Stock against impairment.
(g) No Fractional Shares and Certificate as to Adjustments .

i) No fractional shares shall be issued upon conversion of any series of Preferred Stock, and the number
of shares of Common Stock to be issued shall be rounded to the nearest whole share. Whether or not fractional
shares are issuable upon such conversion shall be determined on the basis of the total number of shares of
Preferred Stock the holder is at the time converting into Common Stock and the number of shares of Common
Stock issuable upon such aggregate conversion.

ii) Upon the occurrence of each adjustment or readjustment of a Conversion Price of any series of
Preferred Stock pursuant to this Section 3, the Corporation, at its expense, shall promptly compute such
adjustment or readjustment in accordance with the terms hereof and prepare and furnish to each holder of the
series of Preferred Stock to which an adjustment or readjustment of the Conversion Price has been made a
certificate setting forth such adjustment or readjustment and showing in detail the facts upon which such
adjustment or readjustment is based. The Corporation shall, upon the written request at any time of any holder
of Preferred Stock, furnish or cause to be furnished to such holder a like certificate setting forth (A) such
adjustment and readjustment, (B) the Conversion Price at the time in effect, and (C) the number of shares of
Common Stock and the amount, if any, of other property which at the time would be received upon the
conversion of a share of Preferred Stock.
(h) Notices of Record Date . In the event of any taking by the Corporation of a record of the holders of any class of
securities for the purpose of determining the holders thereof who are entitled to receive any dividend (other than a cash
dividend) or other distribution, any right to subscribe for, purchase or otherwise acquire any shares of stock of any class or any
other securities or property, or to receive any other right, the Corporation shall mail to each holder of Preferred Stock, at least
twenty (20) days prior to the date specified therein, a notice specifying the date on which any such record is to be taken for the
purpose of such
10

dividend, distribution or right, and the amount and character of such dividend, distribution or right.
(i) Reservation of Stock Issuable Upon Conversion . The Corporation shall at all times reserve and keep available
out of its authorized but unissued shares of Common Stock solely for the purpose of effecting the conversion of the shares of
Preferred Stock such number of its shares of Common Stock as shall from time to time be sufficient to effect the conversion of
all outstanding shares of Preferred Stock; and if at any time the number of authorized but unissued shares of Common Stock
shall not be sufficient to effect the conversion of all then outstanding shares of Preferred Stock, in addition to such other
remedies as shall be available to the holder of such Preferred Stock, the Corporation will take such corporate action as may, in
the opinion of its counsel, be necessary to increase its authorized but unissued shares of Common Stock to such number of
shares as shall be sufficient for such purposes.
(j) Notices. Any notice required by the provisions of this Section 3 to be given to the holders of shares of Preferred
Stock shall be deemed given if deposited in the United States mail, postage prepaid, and addressed to each holder of record at
his address appearing on the books of the Corporation.

4.

Voting Rights.
(a) General Voting Rights . Except as set forth in subsection 4(b) below, the holder of each share of Preferred Stock
shall have the right to one vote for each share of Common Stock into which such series of Preferred Stock could then be
converted (with any fractional share determined on an aggregate conversion basis being rounded to the nearest whole share),
and with respect to such vote, such holder shall have full voting rights and powers equal to the voting rights and powers of the
holders of Common Stock, and shall be entitled, notwithstanding any provision hereof, to notice of any stockholders' meeting
in accordance with the Bylaws of the Corporation, and shall be entitled to vote, together as a single class with holders of
Common Stock, with respect to any matter upon which holders of Common Stock have the right to vote, except for the election
of directors as provided in subsection 4(b) below.
(b) Election of Directors . Notwithstanding the provisions of subsection 4(a) above, (i) the holders of Series A Preferred
Stock shall be entitled to elect two (2) directors of the Corporation (the "Series A Directors"), (ii) the holders of Series B
Preferred Stock shall be entitled to elect one (1) director of the Corporation (the "Series B Director), (iii) the holders of Common
Stock, voting as a separate class, shall be entitled to elect one (1) director of the Corporation (the "Common Director"), (iv) the

holders of Series D Preferred Stock shall be entitled to elect two (2) directors of the Corporation (the "Series D Directors"),
(v) the holders of Series D-1 Preferred Stock shall be entitled to elect two (2) directors of the Corporation (the "Series D-1
Directors"), and (vi) the holders of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D
Preferred Stock, Series D-1 Preferred Stock and Common Stock, voting together on an as converted basis, shall be entitled to
elect two (2) directors of the Corporation (the "Joint Directors"). At any meeting held for the purpose of electing or nominating
directors, the presence in person or by proxy of the holders of a majority of the Series A Preferred Stock then outstanding shall
constitute a quorum of the Series A Preferred Stock for the election or nomination of the Series A Directors, the presence in
person or by proxy of the holders of a majority of the Series B Preferred Stock then outstanding shall constitute a quorum of the
Series B Preferred Stock for the election or nomination of the Series B Director, the presence in person or by proxy of the
holders of a majority of the Series D Preferred Stock then outstanding shall constitute a quorum of the Series D Preferred
Stock for the election or nomination of the Series D
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Directors, the presence in person or by proxy of the holders of a majority of the Series D-1 Preferred Stock then outstanding
shall constitute a quorum of the Series D-1 Preferred Stock for the election or nomination of the Series D-1 Directors, the
presence in person or by proxy of the holders of a majority of the Common Stock then outstanding shall constitute a quorum of
the Common Stock for the election or nomination of the Common Director and the presence in person or by proxy of the
holders of a majority of the Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D Preferred
Stock, Series D-1 Preferred Stock and Common Stock, on an as converted to Common Stock basis, then outstanding shall
constitute a quorum of the Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D Preferred
Stock, Series D-1 Preferred Stock and Common Stock for the election or nomination of the Joint Directors. Any directorship
elected solely by the holders of Series A Preferred Stock shall be removed only by vote of the holders of Series A Preferred
Stock; any directorship elected solely by the holders of Series B Preferred Stock shall be removed only by vote of the holders of
Series B Preferred Stock; any directorship elected solely by the holders of Series D Preferred Stock shall be removed only by
vote of the holders of Series D Preferred Stock; any directorship elected solely by the holders of Series D-1 Preferred Stock shall
be removed only by vote of the holders of Series D-1 Preferred Stock, any directorship elected solely by the holders of Common
Stock shall be removed only by vote of the holders of Common Stock; and any directorship elected solely by the holders of
Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock, Series D-1 Preferred
Stock and Common Stock voting together shall be removed only by vote of the holders of Series A Preferred Stock, Series B
Preferred Stock, Series C Preferred Stock, Series D Preferred Stock, Series D-1 Preferred Stock and Common Stock voting
together as provided above. A vacancy in any directorship elected solely by the holders of Series A Preferred Stock shall be filled
only by vote of the holders of Series A Preferred Stock; a vacancy in any directorship elected solely by the holders of Series B
Preferred Stock shall be filled only by vote of the holders of Series B Preferred Stock; a vacancy in any directorship elected
solely by the holders of Series D Preferred Stock shall be filled only by vote of the holders of Series D Preferred Stock; a
vacancy in any directorship elected solely by the holders of Series D-1 Preferred Stock shall be filled only by vote of the holders
of Series D-1 Preferred Stock; a vacancy in any directorship elected solely by the holders of Common Stock shall be filled only
by vote of the holders of Common Stock; and a vacancy in any directorship elected solely by the holders of Series A Preferred
Stock, Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock, Series D-1 Preferred Stock and Common
Stock voting together shall be filled only by vote of the holders of Series A Preferred Stock, Series B Preferred Stock, Series C
Preferred Stock, Series D Preferred Stock, Series D-1 Preferred Stock and Common Stock voting together as provided above.
5. Protective Provisions . Subject to the rights of series of Preferred Stock which may from time to time come into existence,
the Corporation shall not without first obtaining the approval (by vote or written consent, as provided by law) of the holders of eighty
percent (80%) of the then outstanding shares of Preferred Stock, voting together as a single class:

(a) sell, convey, or otherwise dispose of or encumber all or substantially all of its property or business or merge into or
consolidate with any other corporation (other than a merger with a wholly-owned subsidiary corporation, any merger effected
solely for the purpose of changing the domicile of the Corporation or a merger, transaction or series of transactions in which
holders of the securities of the Corporation hold at least 50% of the voting power after the merger, transaction or series of
transactions);
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(b) create any new class or series of stock of the Corporation having a preference over, or being on a parity with, any
series of Preferred Stock with respect to voting, dividends or upon liquidation;

(c) redeem any share or shares of the Corporation's capital stock except for the repurchase by the Corporation of shares of
Common Stock held by employees, officers, directors, consultants or other person performing services for the Corporation or
any subsidiary (including, without limitation, distributors and sales representatives) that are subject to agreements under
which the Corporation has the option to repurchase such shares at cost or at cost upon the occurrence of certain events, such
as the termination of employment;
(d) alter or change the rights, preferences or privileges of the shares of any series of Preferred Stock so as to affect
adversely the rights, preferences or privileges of such series of Preferred Stock;

(e) change the authorized number of directors of the Corporation;

(f) amend the Corporation's stock option or stock purchase plans so as to increase the number shares of the
Corporation's capital stock available under such plans;
(g) pay or declare any dividend on any shares of Common Stock, Preferred Stock or other capital stock;

(h) issue or sell any authorized, but unissued, shares of Preferred Stock, unless such issuance is pursuant to the
exercise of any outstanding warrants to purchase Series B Preferred Stock or Series D Preferred Stock; or
(i)

increase the number of authorized shares of Preferred Stock or Common Stock.

6. Status of Converted Stock . In the event any shares of Preferred Stock shall be converted pursuant to Section 3 hereof,
the shares so converted shall be cancelled and shall not be issuable by the Corporation. The Certificate of Incorporation of the
Corporation shall be appropriately amended to effect the corresponding reduction in the Corporation's authorized capital stock.
7. Repurchase of Shares . In connection with repurchases by the Corporation of shares of its Common Stock pursuant to
agreements with certain of the holders thereof approved by the Board of Directors, each holder of Preferred Stock shall be deemed to
have waived the application, in whole or in part, of any provisions of the Delaware General Corporation Law or any applicable law of
any other state which might limit, prevent or prohibit such repurchases.

C.

Common Stock .
1. Dividend Rights . Subject to the prior rights of holders of all classes of stock at the time outstanding having prior rights as
to dividends and Section 1 of Division (B) of this Article IV, the holders of the Common Stock shall be entitled to receive, when and as
declared by the Board of Directors, out of any assets of the Corporation legally available therefor, such dividends as may be declared
from time to time by the Board of Directors.

2. Liquidation Rights . Upon the liquidation, dissolution or winding up of the Corporation, the assets of the Corporation shall
be distributed as provided in Section 2 of Division (B) of this Article IV hereof.
3.

Redemption .

The Common Stock is not redeemable.

4. Voting Rights. The holder of each share of Common Stock shall have the right to one vote, and shall be entitled to notice
of any stockholders' meeting in accordance with the Bylaws of the Corporation, and shall be entitled to vote upon such matters and in
such manner as may be provided by law.
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ARTICLE V
A. Exculpation . A director of the Corporation shall to the fullest extent permitted by the Delaware General Corporation Law not be
personally liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director, except for liability (i) for
any breach of the director's duty of loyalty to the Corporation or its stockholders, (ii) for acts or omissions not in good faith or which involve
intentional misconduct or a knowing violation of law, (iii) under Section 174 of the Delaware General Corporation Law or (iv) for any
transaction from which the director derived any improper personal benefit. If the Delaware General Corporation Law is hereafter amended to
further reduce or to authorize, with the approval of the Corporation's stockholders, further reductions in the liability of the Corporation's
directors for breach of fiduciary duty, then a director of the Corporation shall not be liable for any such breach to the fullest extent permitted by
the Delaware General Corporation Law as so amended.

B. Indemnification . To the extent permitted by applicable law, the Corporation is also authorized to provide indemnification of (and
advancement of expenses to) such agents (and any other persons to which Delaware law permits the Corporation to provide indemnification)
through bylaw provisions, agreements with such agents or other persons, vote of stockholders or disinterested directors or otherwise, in
excess of the indemnification and advancement otherwise permitted by Section 145 of the Delaware General Corporation Law, subject only
to limits created by applicable Delaware law (statutory or non-statutory), with respect to actions for breach of duty to the Corporation, its
stockholders and others.

C. Effect of Repeal or Modification . Any repeal or modification of any of the foregoing provisions of this Article V shall not adversely
affect any right or protection of a director, officer or agent of the Corporation (or any other person to which Delaware law permits the
Corporation to provide indemnification) existing at the time of, or increase the liability of any director, officer or agent of the Corporation (or
other person) with respect to any acts or omissions of such director, officer or agent (or other person) occurring prior to, such repeal or
modification.

ARTICLE VI
The Corporation shall have perpetual existence.

ARTICLE VII
Except as otherwise provided in this Amended and Restated Certificate of Incorporation, in furtherance and not in limitation of the

powers conferred by statute, the Board of Directors is expressly authorized to make, repeal, alter, amend and rescind any or all of the Bylaws
of the Corporation.

ARTICLE VIII
Elections of directors need not be by written ballot except and to the extent provided in the Bylaws of the Corporation.

ARTICLE IX
The Corporation reserves the right to amend, alter, change or repeal any provision contained in this Amended and Restated Certificate of
Incorporation, in the manner now or hereafter prescribed by statute, and all rights conferred upon stockholders herein are granted subject to
this reservation.
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IN WITNESS WHEREOF, this Amended and Restated Certificate of Incorporation has been executed as of this 10th day of July, 2002.

NUVASIVE, INC.
By
/s/ Alexis Lukianov
Alexis V. Lukianov, President

[SIGNATURE PAGE TO
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION]
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EXHIBIT 3.2
CERTIFICATE OF AMENDMENT OF
AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF NUVASIVE, INC.,
a Delaware Corporation
NuVasive, Inc., a corporation organized and existing under and by virtue of the General Corporation Law of the State of Delaware (the
"Corporation"), does hereby certify:

ONE: That on June 18, 2003 resolutions were duly adopted by the Corporation's Board of Directors setting forth, approving and adopting
a proposed amendment to the Corporation's Amended and Restated Certificate of Incorporation, as amended (the "Restated Certificate"), and
declaring such amendment to be advisable and recommended for approval by the Corporation's stockholders, and that such resolutions
provide that:
All of Part A of Article IV of the Restated Certificate shall be amended and restated to read in its entirety as follows:

"A. Classes of Stock . The Corporation is authorized to issue two classes of stock to be designated, respectively, "Common
Stock" and "Preferred Stock." The total number of shares which the Corporation is authorized to issue is Eighty Two Million Five
Hundred Forty Six Thousand Five Hundred (82,546,500) shares. Forty Nine Million Two Hundred Thousand (49,200,000) shares
shall be Common Stock, $0.001 par value per share, and Thirty Three Million Three Hundred Forty Six Thousand Five Hundred
(33,346,500) shares shall be Preferred Stock, $0.001 par value per share. The Preferred Stock shall be divided into series. The first
series of Preferred Stock shall be designated "Series A Preferred Stock" and shall consist of Four Million Seven Hundred Fifty
Thousand (4,750,000) shares. The second series of Preferred Stock shall be designated "Series B Preferred Stock" and shall consist
of Four Million Six Hundred Thirty-Five Thousand (4,635,000) shares. The third series of Preferred Stock shall be designated
"Series C Preferred Stock" and shall consist of One Million (1,000,000) shares. The fourth series of Preferred Stock shall be
designated "Series D Preferred Stock" and shall consist of Twelve Million Nine Hundred Sixty One Thousand Five Hundred
(12,961,500) shares. The fifth series of Preferred Stock shall be designated "Series D-1 Preferred Stock" and shall consist of Ten
Million (10,000,000) shares.

TWO: That on June 18, 2003 the Corporation's stockholders approved such amendment by vote of the outstanding shares in
accordance with Section 228 of the General Corporation Law of the State of Delaware.

THREE: That such amendment was duly adopted in accordance with the provisions of Section 242 of the General Corporation Law of
the State of Delaware.

FOUR: That the capital of the Corporation shall not be reduced under or by reason of such amendment.
IN WITNESS WHEREOF, this Certificate of Amendment of Amended and Restated Certificate of Incorporation has been executed as of
this 18th day of June, 2003.

NUVASIVE, INC.
/s/ Alexis Lukianov

Alexis V. Lukianov,
President and Chief Executive Officer
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EXHIBIT 3.3
RESTATED CERTIFICATE OF INCORPORATION
OF NUVASIVE, INC.,
a Delaware corporation
NuVasive, Inc., a corporation organized and existing under the laws of the State of Delaware, hereby certifies as follows:
1.

The name of the corporation is NuVasive, Inc.

2.

The original Certificate of Incorporation of the corporation was filed with the Secretary of State of the State of Delaware on July 21,

1997.
3. Pursuant to Sections 242 and 245 of the General Corporation Law of the State of Delaware, this Restated Certificate of
Incorporation has been duly adopted by the corporation's board of directors (the "Board") and stockholders.
4. The text of the Certificate of Incorporation as heretofore amended, restated or supplemented is hereby restated and further amended
to read in its entirety as follows:

ARTICLE I
The name of this corporation is NuVasive, Inc. (the "Corporation").

ARTICLE II
The address of the Corporation's registered office in the State of Delaware is 30 Old Rudnick Lane, City of Dover, County of Kent 19901.
The name of its registered agent at such address is LexisNexis Document Solutions Inc.

ARTICLE III
The purpose of this Corporation is to engage in any lawful act or activity for which a corporation may now or hereafter be organized under
the Delaware General Corporation Law.

ARTICLE IV
(A) Authorized Number and Classes of Stock. This Corporation is authorized to issue two classes of stock, denominated Common
Stock and Preferred Stock. The Common Stock shall have a par value of $.001 per share and the Preferred Stock shall have a par value of
$.001 per share. The total number of shares of Common Stock which the Corporation is authorized to issue is seventy million (70,000,000),
and the total number of shares of Preferred Stock which the Corporation is authorized to issue is five million (5,000,000), which shares of
Preferred Stock shall be undesignated as to series.
(B) Issuance of Preferred Stock. The Preferred Stock may be issued from time to time in one or more series. The Board is hereby
authorized, by filing one or more certificates pursuant to the Delaware General Corporation Law (each, a "Preferred Stock Designation"), to
fix or alter from time to time the designations, powers, preferences and rights of each such series of Preferred Stock and the qualifications,
limitations or restrictions thereof, including without limitation the dividend rights, dividend rate, conversion rights, voting rights, rights and
terms of redemption (including sinking fund provisions), redemption price or prices, and the liquidation preferences of any wholly-unissued
series of Preferred Stock, and to establish from time to time the number of shares constituting any such series and the designation thereof,
or any of them; and to increase or decrease the number of shares of any series subsequent to the issuance of shares of that series, but not
below the number of shares of such series then outstanding. In case the number of shares of any series shall be decreased in accordance
with the foregoing sentence, the shares constituting such decrease shall resume the status that they had prior to the adoption of the
resolution originally fixing the number of shares of such series.

(C) Rights, Preferences, Privileges and Restrictions of Common Stock.
1. Dividend Rights. Subject to the prior or equal rights of holders of all classes of stock at the time outstanding having prior or
equal rights as to dividends, the holders of the Common Stock shall be entitled to receive, when and as declared by the Board of
Directors, out of any assets of the Corporation legally available therefor, such dividends as may be declared from time to time by the
Board.

2. Redemption . The Common Stock is not redeemable upon demand of any holder thereof or upon demand of this
Corporation.
3.

Voting Rights. The holder of each share of Common Stock shall have the right to one vote, and shall be entitled to notice of

any stockholders' meeting in accordance with the Bylaws of this Corporation, and shall be entitled to vote upon such matters and in
such manner as may be provided by law.

ARTICLE V
(A) Exculpation . To the fullest extent permitted by the Delaware General Corporate Law, a director of the Corporation shall not be
personally liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director, except for liability (i) for
any breach of the director's duty of loyalty to the Corporation or its stockholders, (ii) for acts or omissions not in good faith or which involve
intentional misconduct or a knowing violation of law, (iii) under Section 174 of the Delaware General Corporation Law or (iv) for any
transaction from which the director derived any improper personal benefit. If the Delaware General Corporation Law is hereafter amended to
further reduce or to authorize, with the approval of the Corporation's stockholders, further reductions in the liability of the Corporation's
directors for breach of fiduciary duty, then a director of the Corporation shall not be liable for any such breach to the fullest extent permitted by
the Delaware General Corporation Law as so amended.
(B) Indemnification . To the extent permitted by applicable law, this Corporation is also authorized to provide indemnification of (and
advancement of expenses to) such agents (and any other persons to which Delaware law permits this Corporation to provide indemnification)
through bylaw provisions, agreements with such agents or other persons, vote of stockholders or disinterested directors or otherwise, in
excess of the indemnification and advancement otherwise permitted by Section 145 of the Delaware General Corporation Law, subject only
to limits created by applicable Delaware law (statutory or non-statutory), with respect to actions for breach of duty to the Corporation, its
stockholders and others.

(C) Effect of Repeal or Modification . Any repeal or modification of any of the foregoing provisions of this Article V shall be prospective and
shall not adversely affect any right or protection of a director, officer, agent or other person existing at the time of, or increase the liability of any
director of the Corporation with respect to any acts or omissions of such director occurring prior to, such repeal or modification.

ARTICLE VI
Elections of directors need not be by written ballot unless the Bylaws of the Corporation shall so provide.

ARTICLE VII
The Board of Directors shall be divided into three classes designated as Class I, Class II, and Class III, respectively. Directors shall be
assigned to each class in accordance with a resolution or resolutions adopted by the Board of Directors. At the first annual meeting of
stockholders following
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the date hereof, the term of office of the Class I directors shall expire and Class I directors shall be elected for a full term of three years. At the
second annual meeting of stockholders following the date hereof, the term of office of the Class II directors shall expire and Class II directors
shall be elected for a full term of three years. At the third annual meeting of stockholders following the date hereof, the term of office of the
Class III directors shall expire and Class III directors shall be elected for a full term of three years. At each succeeding annual meeting of
stockholders, directors shall be elected for a full term of three years to succeed the directors of the class whose terms expire at such annual
meeting.

ARTICLE VIII
No holder of shares of stock of the Corporation shall have any preemptive or other right, except as such rights are expressly provided by
contract, to purchase or subscribe for or receive any shares of any class, or series thereof, of stock of the Corporation, whether now or
hereafter authorized, or any warrants, options, bonds, debentures or other securities convertible into, exchangeable for or carrying any right
to purchase any share of any class, or series thereof, of stock; but such additional shares of stock and such warrants, options, bonds,
debentures or other securities convertible into, exchangeable for or carrying any right to purchase any shares of any class, or series thereof,
of stock may be issued or disposed of by the Board to such persons, and on such terms and for such lawful consideration as in its discretion
it shall deem advisable or as the Corporation shall have by contract agreed.

ARTICLE IX
The Corporation is to have a perpetual existence.

ARTICLE X
The Board may from time to time make, amend, supplement or repeal the Bylaws by the requisite affirmative vote of directors of the
Corporation as set forth in the Bylaws; provided, however, that the stockholders may change or repeal any bylaw adopted by the Board by the
requisite affirmative vote of stockholders as set forth in the Bylaws; and, provided further, that no amendment or supplement to the Bylaws
adopted by the Board shall vary or conflict with any amendment or supplement thus adopted by the stockholders.

ARTICLE XI
No action shall be taken by the stockholders of the Corporation except at an annual or special meeting of stockholders called in

accordance with the Bylaws, and no action shall be taken by the stockholders by written consent.

ARTICLE XII
Advance notice of stockholder nominations for the election of directors and of business to be brought by stockholders before any meeting
of the stockholders of the Corporation shall be given in the manner provided in the Bylaws of the Corporation.

ARTICLE XIII
Notwithstanding any other provisions of this Restated Certificate of Incorporation or any provision of law which might otherwise permit a
lesser vote or not vote, but in addition to any affirmative vote of the holders of the capital stock required by law or this Restated Certificate of
Incorporation, the affirmative vote of the holders of at least two-thirds (2/3 rds) of the combined voting power of all of the then-outstanding
shares of the Corporation entitled to vote shall be required to alter, amend or repeal
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Articles V, VII, XI, XII hereof, or this Article XIII, or any provision hereof or thereof, unless such amendment shall be approved by a majority
of the directors of the Corporation.

ARTICLE XIV
The Corporation reserves the right to repeal, alter, amend or rescind any provision contained in this Restated Certificate of Incorporation
and/or any provision contained in any amendment to or restatement of this Restated Certificate of Incorporation, in the manner now or
hereafter prescribed by the laws of the State of Delaware, and all rights conferred on stockholders herein are granted subject to this
reservation.

ARTICLE XV
This Restated Certificate of Incorporation shall be effective as of 9:30 a.m. EST on

, 2004.
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IN WITNESS WHEREOF, this Restated Certificate of Incorporation has been signed under the seal of the Corporation as of this
, 2004.

NUVASIVE, INC.,
a Delaware corporation

By:

Alexis V. Lukianov, President and CEO

[SIGNATURE PAGE TO RESTATED CERTIFICATE OF
INCORPORATION OF NUVASIVE, INC.]

QuickLinks
EXHIBIT 3.3
RESTATED CERTIFICATE OF INCORPORATION OF NUVASIVE, INC., a Delaware corporation

day

QuickLinks -- Click here to rapidly navigate through this document
EXHIBIT 3.4
BYLAWS

OF

NUVASIVE, INC.
ARTICLE I

OFFICES
Section 1. The registered office shall be in the City of Dover, County of Kent, State of Delaware.

Section 2. The corporation may also have offices at such other places both within and without the State of Delaware as the Board of
Directors may from time to time determine or the business of the corporation may require.

ARTICLE II

MEETINGS OF STOCKHOLDERS
Section 1. All meetings of the stockholders for the election of directors shall be held in the City of San Diego, State of California, at such
place as may be fixed from time to time by the Board of Directors, or at such other place either within or without the State of Delaware as
shall be designated from time to time by the Board of Directors and stated in the notice of the meeting. Meetings of stockholders for any other
purpose may be held at such time and place, within or without the State of Delaware, as shall be stated in the notice of the meeting or in a
duly executed waiver of notice thereof.

Section 2. Annual meetings of stockholders, commencing with the year 1998, shall be held on such date and at such time as shall be
designated from time to time by the Board of Directors and stated in the notice of the meeting, at which they shall elect by a plurality vote a
board of directors, and transact such other business as may properly be brought before the meeting.
Section 3. Written notice of the annual meeting stating the place, date and hour of the meeting shall be given to each stockholder entitled
to vote at such meeting not less than ten (10) nor more than sixty (60) days before the date of the meeting.
Section 4. The officer who has charge of the stock ledger of the corporation shall prepare and make, at least ten days before every
meeting of stockholders, a complete list of the stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing the
address of each stockholder and the number of shares registered in the name of each stockholder. Such list shall be open to the examination
of any stockholder, for any purpose germane to the meeting, during ordinary business hours, for a period of at least ten days prior to the
meeting, either at a place within the city where the meeting is to be held, which place shall be specified in the notice of the meeting, or, if not
so specified, at the place where the meeting is to be held. The list shall also be produced and kept at the time and place of the meeting during
the whole time thereof, and may be inspected by any stockholder who is present.
Section 5. Special meetings of the stockholders, for any purpose or purposes, unless otherwise prescribed by statute or by the certificate
of incorporation, may be called by the president and shall be called by the president or secretary at the request in writing of a majority of the
Board of Directors, or at the request in writing of stockholders owning a majority in amount of the entire capital stock of the corporation issued
and outstanding and entitled to vote. Such request shall state the purpose or purposes of the proposed meeting.

Section 6. Written notice of a special meeting stating the place, date and hour of the meeting and the purpose or purposes for which the
meeting is called, shall be given not less than ten (10) nor more

than sixty (60) days before the date of the meeting, to each stockholder entitled to vote at such meeting.
Section 7. Business transacted at any special meeting of stockholders shall be limited to the purposes stated in the notice.
Section 8. The holders of a majority of the stock issued and outstanding and entitled to vote thereat, present in person or represented by
proxy, shall constitute a quorum at all meetings of the stockholders for the transaction of business except as otherwise provided by statute or
by the certificate of incorporation. If, however, such quorum shall not be present or represented at any meeting of the stockholders, the
stockholders entitled to vote thereat, present in person or represented by proxy, shall have power to adjourn the meeting from time to time,
without notice other than announcement at the meeting, until a quorum shall be present or represented. At such adjourned meeting at which
a quorum shall be present or represented any business may be transacted which might have been transacted at the meeting as originally
notified. If the adjournment is for more than thirty days, or if after the adjournment a new record date is fixed for the adjourned meeting, a
notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at the meeting.

Section 9. When a quorum is present at any meeting, the vote of the holders of a majority of the stock having voting power present in
person or represented by proxy shall decide any question brought before such meeting, unless the question is one upon which by express
provision of the statutes or of the certificate of incorporation, a different vote is required, in which case such express provision shall govern
and control the decision of such question.
Section 10. Unless otherwise provided in the certificate of incorporation each stockholder shall at every meeting of the stockholders be
entitled to one vote in person or by proxy for each share of the capital stock having voting power held by such stockholder, but no proxy shall
be voted on after three years from its date, unless the proxy provides for a longer period.
Section 11. Unless otherwise provided in the certificate of incorporation, any action required to be taken at any annual or special meeting
of stockholders of the corporation, or any action which may be taken at any annual or special meeting of such stockholders, may be taken
without a meeting, without prior notice and without a vote, if a consent in writing, setting forth the action so taken, shall be signed by the
holders of outstanding stock having not less than the minimum number of votes that would be necessary to authorize or take such action at a
meeting at which all shares entitled to vote thereon were present and voted. Prompt notice of the taking of the corporate action without a
meeting by less than unanimous written consent shall be given to those stockholders who have not consented in writing.

ARTICLE III

DIRECTORS
Section 1. The number of directors which shall constitute the whole Board of Directors shall be one (1). The director shall be elected at
the annual meeting of the stockholders, except as provided in Section 2 of this Article, and each director elected shall hold office until his
successor is elected and qualified. Directors need not be stockholders.

Section 2. Vacancies and newly created directorships resulting from any increase in the authorized number of directors may be filled by a
majority of the directors then in office, though less than a quorum, or by a sole remaining director, and the directors so chosen shall hold
office until the next annual election and until their successors are duly elected and shall qualify, unless sooner displaced. If there are no
directors in office, then an election of directors may be held in the manner provided by statute. If, at the time of filling any vacancy or any
newly created directorship, the directors then in office shall constitute less than a majority of the whole board (as constituted immediately
prior to any such increase), the Court of Chancery may, upon application of any stockholder or stockholders
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holding at least ten percent of the total number of the shares at the time outstanding having the right to vote for such directors, summarily
order an election to be held to fill any such vacancies or newly created directorships, or to replace the directors chosen by the directors then in
office.

Section 3. The business of the corporation shall be managed by or under the direction of its board of directors which may exercise all
such powers of the corporation and do all such lawful acts and things as are not by statute or by the certificate of incorporation or by these
bylaws directed or required to be exercised or done by the stockholders.

MEETINGS OF THE BOARD OF DIRECTORS
Section 4. The Board of Directors of the corporation may hold meetings, both regular and special, either within or without the State of
Delaware.
Section 5. The first meeting of each newly elected Board of Directors shall be held at such time and place as shall be fixed by the vote of
the stockholders at the annual meeting and no notice of such meeting shall be necessary to the newly elected directors in order legally to
constitute the meeting, provided a quorum shall be present. In the event of the failure of the stockholders to fix the time or place of such first
meeting of the newly elected Board of Directors, or in the event such meeting is not held at the time and place so fixed by the stockholders,
the meeting may be held at such time and place as shall be specified in a notice given as hereinafter provided for special meetings of the
Board of Directors, or as shall be specified in a written waiver signed by all of the directors.

Section 6. Regular meetings of the Board of Directors may be held without notice at such time and at such place as shall from time to
time be determined by the board.
Section 7. Special meetings of the board may be called by the President on four (4) days' notice to each director by mail or 48 hours'
notice to each director either personally or by telegram; special meetings shall be called by the President or Secretary in like manner and on
like notice on the written request of two directors unless the board consists of only one director, in which case special meetings shall be called
by the President or Secretary in like manner and on like notice on the written request of the sole director.
Section 8. At all meetings of the board a majority of the directors shall constitute a quorum for the transaction of business and the act of a
majority of the directors present at any meeting at which there is a quorum shall be the act of the Board of Directors, except as may be
otherwise specifically provided by statute or by the certificate of incorporation. If a quorum shall not be present at any meeting of the Board of
Directors, the directors present thereat may adjourn the meeting from time to time, without notice other than announcement at the meeting,
until a quorum shall be present.
Section 9. Unless otherwise restricted by the certificate of incorporation or these bylaws, any action required or permitted to be taken at

any meeting of the Board of Directors or of any committee thereof may be taken without a meeting, if all members of the board or committee,
as the case may be, consent thereto in writing, and the writing or writings are filed with the minutes of proceedings of the board or
committee.
Section 10. Unless otherwise restricted by the certificate of incorporation or these bylaws, members of the Board of Directors, or any
committee designated by the Board of Directors, may participate in a meeting of the Board of Directors, or any committee, by means of
conference telephone or similar communications equipment by means of which all persons participating in the meeting can hear each other,
and such participation in a meeting shall constitute presence in person at the meeting.
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COMMITTEES OF DIRECTORS
Section 11. The Board of Directors may, by resolution passed by a majority of the whole board, designate one or more committees, each
committee to consist of one or more of the directors of the corporation. The board may designate one or more directors as alternate members
of any committee, who may replace any absent or disqualified member at any meeting of the committee.

In the absence of disqualification of a member of a committee, the member or members thereof present at any meeting and not
disqualified from voting, whether or not he or they constitute a quorum, may unanimously appoint another member of the Board of Directors
to act at the meeting in the place of any such absent or disqualified member.

Any such committee, to the extent provided in the resolution of the Board of Directors, shall have and may exercise all the powers and
authority of the Board of Directors in the management of the business and affairs of the corporation, and may authorize the seal of the
corporation to be affixed to all papers which may require it; but no such committee shall have the power or authority in reference to amending
the certificate of incorporation, adopting an agreement of merger or consolidation, recommending to the stockholders the sale, lease or
exchange of all or substantially all of the corporation's property and assets, recommending to the stockholders a dissolution of the corporation
or a revocation of a dissolution, or amending the bylaws of the corporation; and, unless the resolution or the certificate of incorporation
expressly so provide, no such committee shall have the power or authority to declare a dividend or to authorize the issuance of stock. Such
committee or committees shall have such name or names as may be determined from time to time by resolution adopted by the Board of
Directors.
Section 12. Each committee shall keep regular minutes of its meetings and report the same to the Board of Directors when required.

COMPENSATION OF DIRECTORS
Section 13. Unless otherwise restricted by the certificate of incorporation or these bylaws, the Board of Directors shall have the authority
to fix the compensation of directors. The directors may be paid their expenses, if any, of attendance at each meeting of the Board of Directors
and may be paid a fixed sum for attendance at each meeting of the Board of Directors or a stated salary as director. No such payment shall
preclude any director from serving the corporation in any other capacity and receiving compensation therefor. Members of special or standing
committees may be allowed like compensation for attending committee meetings.

REMOVAL OF DIRECTORS
Section 14. Unless otherwise restricted by the certificate of incorporation or bylaw, any director or the entire Board of Directors may be
removed, with or without cause, by the holders of a majority of shares entitled to vote at an election of directors.

ARTICLE IV

NOTICES
Section 1. Whenever, under the provisions of the statutes or of the certificate of incorporation or of these bylaws, notice is required to be
given to any director or stockholder, it shall not be construed to mean personal notice, but such notice may be given in writing, by mail,
addressed to such director or stockholder, at his address as it appears on the records of the corporation, with postage thereon prepaid, and
such notice shall be deemed to be given at the time when the same shall be deposited in the United States mail. Notice to directors may also
be given by telegram.
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Section 2. Whenever any notice is required to be given under the provisions of the statutes or of the certificate of incorporation or of these
bylaws, a waiver thereof in writing, signed by the person or persons entitled to said notice, whether before or after the time stated therein,
shall be deemed equivalent thereto.

ARTICLE V
OFFICERS

Section 1. The officers of the corporation shall be elected by the Board of Directors and shall include a President and a Secretary. The
Board of Directors may elect from among its members a Chairman of the Board and a Vice Chairman of the Board. The Board of Directors
may also elect a Treasurer and/or one or more Vice Presidents, Assistant Secretaries and Assistant Treasurers. Any number of offices may
be held by the same person, unless the certificate of incorporation or these bylaws otherwise provide.

Section 2. The Board of Directors at its first meeting after each annual meeting of stockholders shall elect a President and a Secretary
and may also elect Vice Presidents and a Treasurer.
Section 3. The Board of Directors may appoint such other officers and agents as it shall deem necessary who shall hold their offices for
such terms and shall exercise such powers and perform such duties as shall be determined from time to time by the board.
Section 4. The salaries of all officers and agents of the corporation shall be fixed by the Board of Directors.
Section 5. The officers of the corporation shall hold office until their successors are chosen and qualified. Any officer elected or appointed
by the Board of Directors may be removed at any time by the affirmative vote of a majority of the Board of Directors. Any vacancy occurring in
any office of the corporation shall be filled by the Board of Directors.

THE CHAIRMAN OF THE BOARD
Section 6. The Chairman of the Board, if any, shall preside at all meetings of the Board of Directors and of the stockholders at which he
shall be present. He shall have and may exercise such powers as are, from time to time, assigned to him by the Board and as may be
provided by law.
Section 7. In the absence of the Chairman of the Board, the Vice Chairman of the Board, if any, shall preside at all meetings of the
Board of Directors and of the stockholders at which he shall be present. He shall have and may exercise such powers as are, from time to
time, assigned to him by the Board and as may be provided by law.

THE PRESIDENT AND VICE PRESIDENT
Section 8. The President shall be the chief executive officer of the corporation; and in the absence of the Chairman and Vice Chairman of
the Board he shall preside at all meetings of the stockholders and the Board of Directors. He shall have general and active management of
the business of the corporation and shall see that all orders and resolutions of the Board of Directors are carried into effect.
Section 9. He shall execute bonds, mortgages and other contracts requiring a seal, under the seal of the corporation, except where
required or permitted by law to be otherwise signed and executed and except where the signing and execution thereof shall be expressly
delegated by the Board of Directors to some other officer or agent of the corporation.
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Section 10. In the absence of the President or in the event of his inability or refusal to act, the Vice President, if any, (or in the event there
be more than one Vice President, the Vice Presidents in the order designated by the directors, or in the absence of any designation, then in
the order of their election) shall perform the duties of the President, and when so acting, shall have all the powers of and be subject to all the
restrictions upon the President. The Vice Presidents shall perform such other duties and have such other powers as the Board of Directors
may from time to time prescribe.

THE SECRETARY AND ASSISTANT SECRETARY
Section 11. The Secretary shall attend all meetings of the Board of Directors and all meetings of the stockholders and record all the
proceedings of the meetings of the corporation and of the Board of Directors in a book to be kept for that purpose and shall perform like duties
for the standing committees when required. He shall give, or cause to be given, notice of all meetings of the stockholders and special
meetings of the Board of Directors, and shall perform such other duties as may be prescribed by the Board of Directors or President, under
whose supervision he shall be. He shall have custody of the corporate seal of the corporation and he, or an Assistant Secretary, shall have
authority to affix the same to any instrument requiring it and when so affixed, it may be attested by his signature or by the signature of such
Assistant Secretary. The Board of Directors may give general authority to any other officer to affix the seal of the corporation and to attest the
affixing by his signature.

Section 12. The Assistant Secretary, or, if there be more than one, the Assistant Secretaries in the order determined by the Board of
Directors (or if there be no such determination, then in the order of their election) shall, in the absence of the Secretary or in the event of his
inability or refusal to act, perform the duties and exercise the powers of the secretary and shall perform such other duties and have such other
powers as the Board of Directors may from time to time prescribe.

THE TREASURER AND ASSISTANT TREASURERS
Section 13. The Treasurer shall have the custody of the corporate funds and securities and shall keep full and accurate accounts of
receipts and disbursements in books belonging to the corporation and shall deposit all moneys and other valuable effects in the name and to
the credit of the corporation in such depositories as may be designated by the Board of Directors.
Section 14. He shall disburse the funds of the corporation as may be ordered by the Board of Directors, taking proper vouchers for such

disbursements, and shall render to the President and the Board of Directors, at its regular meetings, or when the Board of Directors so
requires, an account of all his transactions as Treasurer and of the financial condition of the corporation.
Section 15. If required by the Board of Directors, he shall give the corporation a bond (which shall be renewed every six years) in such
sum and with such surety or sureties as shall be satisfactory to the Board of Directors for the faithful performance of the duties of his office
and for the restoration to the corporation, in case of his death, resignation, retirement or removal from office, of all books, papers, vouchers,
money and other property of whatever kind in his possession or under his control belonging to the corporation.
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Section 16. The Assistant Treasurer, or if there shall be more than one, the Assistant Treasurers in the order determined by the Board of
Directors (or if there be no such determination, then in the order of their election) shall, in the absence of the Treasurer or in the event of his
inability or refusal to act, perform the duties and exercise the powers of the Treasurer and shall perform such other duties and have such
other powers as the Board of Directors may from time to time prescribe.

ARTICLE VI
CERTIFICATE OF STOCK
Section 1. Every holder of stock in the corporation shall be entitled to have a certificate, signed by, or in the name of the corporation by,
the Chairman or Vice Chairman of the Board of Directors, or the President or a Vice President and the Treasurer or an Assistant Treasurer,
or the Secretary or an Assistant Secretary of the corporation, certifying the number of shares owned by him in the corporation.

Certificates may be issued for partly paid shares and in such case upon the face or back of the certificates issued to represent any such
partly paid shares, the total amount of the consideration to be paid therefor, and the amount paid thereon shall be specified.
If the corporation shall be authorized to issue more than one class of stock or more than one series of any class, the powers,
designations, preferences and relative, participating, optional or other special rights of each class of stock or series thereof and the
qualification, limitations or restrictions of such preferences and/or rights shall be set forth in full or summarized on the face or back of the
certificate which the corporation shall issue to represent such class or series of stock, provided that, except as otherwise provided in
section 202 of the General Corporation Law of Delaware, in lieu of the foregoing requirements, there may be set forth on the face or back of
the certificate which the corporation shall issue to represent such class or series of stock, a statement that the corporation will furnish without
charge to each stockholder who so requests the powers, designations, preferences and relative, participating, optional or other special rights
of each class of stock or series thereof and the qualifications, limitations or restrictions of such preferences and/or rights.

Section 2. Any of or all the signatures on the certificate may be facsimile. In case any officer, transfer agent or registrar who has signed
or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent or registrar before such
certificate is issued, it may be issued by the corporation with the same effect as if he were such officer, transfer agent or registrar at the date of
issue.

LOST CERTIFICATES
Section 3. The Board of Directors may direct a new certificate or certificates to be issued in place of any certificate or certificates theretofore
issued by the corporation alleged to have been lost, stolen or destroyed, upon the making of an affidavit of that fact by the person claiming the
certificate of stock to be lost, stolen or destroyed. When authorizing such issue of a new certificate or certificates, the Board of Directors may,
in its discretion and as a condition precedent to the issuance thereof, require the owner of such lost, stolen or destroyed certificate or
certificates, or his legal representative, to advertise the same in such manner as it shall require and/or to give the corporation a bond in such
sum as it may direct as indemnity against any claim that may be made against the corporation with respect to the certificate alleged to have
been lost, stolen or destroyed.

TRANSFER OF STOCK
Section 4. Upon surrender to the corporation or the transfer agent of the corporation of a certificate for shares duly endorsed or
accompanied by proper evidence of succession, assignation or
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authority to transfer, it shall be the duty of the corporation to issue a new certificate to the person entitled thereto, cancel the old certificate and
record the transaction upon its books.

FIXING RECORD DATE
Section 5. In order that the corporation may determine the stockholders entitled to notice of or to vote at any meeting of stockholders or
any adjournment thereof, or to express consent to corporate action in writing without a meeting, or entitled to receive payment of any dividend
or other distribution or allotment of any rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or
for the purpose of any other lawful action, the Board of Directors may fix, in advance, a record date, which shall not be more than sixty nor

for the purpose of any other lawful action, the Board of Directors may fix, in advance, a record date, which shall not be more than sixty nor
less than ten days before the date of such meeting, nor more than sixty days prior to any other action. A determination of stockholders of
record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the
Board of Directors may fix a new record date for the adjourned meeting.

REGISTERED STOCKHOLDERS
Section 6. The corporation shall be entitled to recognize the exclusive right of a person registered on its books as the owner of shares to
receive dividends, and to vote as such owner, and to hold liable for calls and assessments a person registered on its books as the owner of
shares and shall not be bound to recognize any equitable or other claim to or interest in such share or shares on the part of any other person,
whether or not it shall have express or other notice thereof, except as otherwise provided by the laws of Delaware.

ARTICLE VII

GENERAL PROVISIONS
DIVIDENDS
Section 1. Dividends upon the capital stock of the corporation, subject to the provisions of the certificate of incorporation, if any, may be
declared by the Board of Directors at any regular or special meeting, pursuant to law. Dividends may be paid in cash, in property, or in shares
of the capital stock, subject to the provisions of the certificate of incorporation.

Section 2. Before payment of any dividend, there may be set aside out of any funds of the corporation available for dividends such sum
or sums as the directors from time to time, in their absolute discretion, think proper as a reserve or reserves to meet contingencies, or for
equalizing dividends, or for repairing or maintaining any property of the corporation, or for such other purposes as the directors shall think
conducive to the interest of the corporation, and the directors may modify or abolish any such reserve in the manner in which it was created.

CHECKS
Section 3. All checks or demands for money and notes of the corporation shall be signed by such officer or officers or such other person
or persons as the Board of Directors may from time to time designate.

FISCAL YEAR
Section 4. The fiscal year of the corporation shall be fixed by resolution of the Board of Directors.
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SEAL
Section 5. The Board of Directors may adopt a corporate seal having inscribed thereon the name of the corporation, the year of its
organization and the words "Corporate Seal, Delaware." The seal may be used by causing it or a facsimile thereof to be impressed or affixed
or reproduced or otherwise.

INDEMNIFICATION
Section 6. The corporation shall indemnify its officers, directors, employees and agents to the full extent permitted by the General
Corporation Law of Delaware.

ARTICLE VIII

AMENDMENT
Section 1. These bylaws may be altered, amended or repealed or new bylaws may be adopted by the stockholders or by the Board of
Directors, when such power is conferred upon the Board of Directors by the certificate of incorporation at any regular meeting of the
stockholders or of the Board of Directors or at any special meeting of the stockholders or of the Board of Directors if notice of such alteration,
amendment, repeal or adoption of new bylaws be contained in the notice of such special meeting. If the power to adopt, amend or repeal
bylaws is conferred upon the Board of Directors by the certificate of incorporation it shall not divest or limit the power of the stockholders to
adopt, amend or repeal bylaws.

CERTIFICATE OF SECRETARY
The undersigned, being the Secretary of Nuvasive,Inc., a Delaware corporation, does hereby certify the foregoing to be the Bylaws of
said Corporation, as adopted by the directors of the Corporation and which remain in full force and effect as of the date hereof.
Executed at San Diego, California effective as of July 22, 1997.

/s/ James Marino
James Marino, Secretary
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CERTIFICATE OF
AMENDMENT TO BYLAWS
OF
NUVASIVE, INC.
I, James Marino, do hereby certify that:
I am the duly qualified and acting Secretary of Nuvasive, Inc., a duly organized and existing Delaware corporation (the "Corporation").

2. The following amendment to the Corporation's Bylaws (the "Bylaws") was duly adopted by a written consent of the Company's
sole director, dated October 28, 1998. Section 1 of Article III of the Bylaws shall be amended and restated in its entirety to read as follows:

"Section 1. The authorized number of directors of this Corporation shall be not less than five (5) nor more than seven (7), the exact
number of directors to be fixed from time to time within such limit by a duly adopted resolution of the Board of Directors or stockholders. The
exact number of directors presently authorized shall be five (5) until changed within the limits specified above by a duly adopted resolution of
the Board of Directors or stockholders.
The directors shall be elected at the annual meeting of the stockholders, except as provided in Section 2 of this Article, and each director
elected shall hold office until his or her successor is duly elected and qualified. Directors need not be stockholders"
IN WITNESS WHEREOF, I have hereunto set my hand this 28th day of October, 1998.

/s James Marino
Dr. James Marino, Secretary

AMENDMENT TO BYLAWS
OF
NUVASIVE, INC.
A DELAWARE CORPORATION
Certificate of Secretary
The undersigned hereby certifies that:
I am the duly qualified and acting Secretary of NuVasive, Inc., a duly organized and existing Delaware corporation (the "Corporation").

The following is a true copy of a resolution duly adopted by the Board of Directors and the stockholders of the Corporation on May 15,
2001, which appears in the minute book of the Corporation:

"NOW, THEREFORE, BE IT RESOLVED, that ARTICLE III, Section 1 of the Bylaws is hereby amended in its entirety to read as
follows:
'Section 1. The authorized number of directors of this Corporation shall be not less than five (5) nor more than eight (8), the
exact number of directors to be fixed from time to time within such limit by a duly adopted resolution of the Board of Directors or
stockholders. The exact number of directors presently authorized shall be eight (8) until changed within the limits specified
above by a duly adopted resolution of the Board of Directors or stockholders.

The directors shall be elected at the annual meeting of the stockholders, except as provided in Section 2 of this Article, and each
director elected shall hold office until his or her successor is duly elected and qualified. Directors need not be stockholders."'
Such resolution has not subsequently been amended, modified or revoked and as of the date of this Certificate is in full force and effect.
IN WITNESS WHEREOF, I have executed this Certificate of Secretary as of May 15, 2001.

/s/ Steven McGowan
Steven McGowan, Secretary

AMENDMENT TO BYLAWS
OF
NUVASIVE, INC.
A DELAWARE CORPORATION
Certificate of Secretary

The undersigned hereby certifies that:
I am the duly qualified and acting Secretary of NuVasive, Inc., a duly organized and existing Delaware corporation (the "Corporation").

The following is a true copy of a resolution duly adopted by the Board of Directors and the stockholders of the Corporation on August 25,
2001, which appears in the minute book of the Corporation:

"NOW, THEREFORE, BE IT RESOLVED, that ARTICLE III, Section 1 of the Bylaws is hereby amended in its entirety to read as
follows:
'Section 1. The authorized number of directors of this Corporation shall be not less than five (5) nor more than nine (9), the exact
number of directors to be fixed from time to time within such limit by a duly adopted resolution of the Board of Directors or
stockholders. The exact number of directors presently authorized shall be nine (9) until changed within the limits specified above by a
duly adopted resolution of the Board of Directors or stockholders.

The directors shall be elected at the annual meeting of the stockholders, except as provided in Section 2 of this Article, and each
director elected shall hold office until his or her successor is duly elected and qualified. Directors need not be stockholders."'
Such resolution has not subsequently been amended, modified or revoked and as of the date of this Certificate is in full force and effect.
IN WITNESS WHEREOF, I have executed this Certificate of Secretary as of August 25, 2001.

/s/ Steven McGowan
Steven McGowan, Secretary

AMENDMENT TO BYLAWS
OF
NUVASIVE, INC.
A DELAWARE CORPORATION
Certificate of Secretary
The undersigned hereby certifies that:
I am the duly qualified and acting Secretary of NuVasive, Inc., a duly organized and existing Delaware corporation (the "Corporation").

The following is a true copy of a resolution duly adopted by the Board of Directors and the stockholders of the Corporation on July 10,
2002, which appears in the minute book of the Corporation:

"NOW, THEREFORE, BE IT RESOLVED, that ARTICLE III, Section 1 of the Bylaws is hereby amended in its entirety to read as
follows:
'Section 1. The authorized number of directors of the corporation shall be not less than seven (7) nor more than eleven (11), the exact
number of directors to be fixed from time to time within such limit by a duly adopted resolution of the Board of Directors or
stockholders. The exact number of directors presently authorized shall be eleven (11) until changed within the limits specified above by
a duly adopted resolution of the Board of Directors or stockholders.

The directors shall be elected at the annual meeting of the stockholders, except as provided in Section 2 of this Article, and each
director elected shall hold office until his or her successor is duly elected and qualified. Directors need not be stockholders."'
Such resolution has not subsequently been amended, modified or revoked and as of the date of this Certificate is in full force and effect.
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IN WITNESS WHEREOF, I have executed this Certificate of Secretary as of July 10, 2002.

/s/ Steven McGowan
Steven McGowan, Secretary
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ARTICLE I
OFFICES
Section 1.

Registered Office. The registered office shall be in the City of Dover, County of Kent, State of Delaware.

Section 2. Other Offices. The corporation may also have offices at such other places both within and without the State of Delaware as
the Board of Directors of the corporation (the "Board") may from time to time determine or the business of the corporation may require.

ARTICLE II
MEETINGS OF STOCKHOLDERS
Section 1. Place of Meetings. All meetings of the stockholders for the election of directors shall be held in the City of San Diego, State of
California, at such place as may be fixed from time to time by the Board of Directors, or at such other place either within or without the State
of California as shall be designated from time to time by the Board of Directors and stated in the notice of the meeting. Meetings of
stockholders for any other purpose may be held at such time and place, within or without the State of California, as shall be stated in the
notice of the meeting or in a duly executed waiver of notice thereof.

Section 2.

Annual Meeting.

(a) The annual meeting of the stockholders of the corporation, for the purpose of election of directors and for such other business
as may lawfully come before it, shall be held each year on such date and at such time as may be designated from time to time by the
Board of Directors.
(b) At an annual meeting of the stockholders, only such business shall be conducted as shall have been properly brought before
the meeting. To be properly brought before an annual meeting, business must be: (A) specified in the notice of meeting (or any
supplement thereto) given by or at the direction of the Board of Directors, (B) otherwise properly brought before the meeting by or at the
direction of the Board of Directors, or (C) otherwise properly brought before the meeting by a stockholder. For business to be properly
brought before an annual meeting by a stockholder, the stockholder must have given timely notice thereof in writing to the Secretary of
the corporation. To be timely, a stockholder's notice must be delivered to or mailed and received at the principal executive offices of the
corporation no later than the date specified in the corporation's proxy statement released to stockholders in connection with the
previous year's annual meeting of stockholders, which date shall be not less than one hundred twenty (120) calendar days in advance
of the anniversary of the date of such previous year's proxy statement; provided, however, that in the event that no annual meeting
was held in the previous year or the date of the annual meeting has been changed by more than thirty (30) days from the date
contemplated at the time of the previous year's proxy statement, notice by the stockholder to be timely must be so received a
reasonable time before the solicitation is made. A stockholder's notice to the Secretary shall set forth as to each matter the stockholder
proposes to bring before the annual meeting: (i) a brief description of the business desired to be brought before the annual meeting and
the reasons for conducting such business at the annual meeting, (ii) the name and address, as they appear on the corporation's
books, of the stockholder proposing such business, (iii) the class and number of shares of the corporation which are beneficially
owned by the

stockholder, (iv) any material interest of the stockholder in such business and (v) any other information that is required to be provided
by the stockholder pursuant to Regulation 14A under the Securities Exchange Act of 1934, as amended (the "1934 Act"), in his
capacity as a proponent to a stockholder proposal. In addition to the foregoing, in order to include information with respect to a
stockholder proposal in the proxy statement and form of proxy for a stockholders' meeting, stockholders must provide notice as
required by the regulations promulgated under the 1934 Act to the extent such regulations require notice that is different from the
notice required above. Notwithstanding anything in these Bylaws to the contrary, no business shall be conducted at any annual
meeting except in accordance with the procedures set forth in this paragraph (b) of this Section 2. The chairman of the annual meeting
shall, if the facts warrant, determine and declare at the meeting that business was not properly brought before the meeting and in
accordance with the provisions of this paragraph (b), and, if he should so determine, he shall so declare at the meeting that any such
business not properly brought before the meeting shall not be transacted.
(c) Only persons who are nominated in accordance with the procedures set forth in this paragraph (c) shall be eligible for election
as directors. Nominations of persons for election to the Board of Directors of the corporation may be made at a meeting of stockholders
by or at the direction of the Board of Directors or by any stockholder of the corporation entitled to vote in the election of directors at the

meeting who complies with the notice procedures set forth in this paragraph (c). Such nominations, other than those made by or at
the direction of the Board of Directors, shall be made pursuant to timely notice in writing to the Secretary of the corporation in
accordance with the provisions of paragraph (b) of this Section 2. Such stockholder's notice shall set forth (i) as to each person, if any,
whom the stockholder proposes to nominate for election or re-election as a director: (A) the name, age, business address and
residence address of such person, (B) the principal occupation or employment of such person, (C) the class and number of shares of
the corporation that are beneficially owned by such person, (D) a description of all arrangements or understandings between the
stockholder and each nominee and any other person or persons (naming such person or persons) pursuant to which the nominations
are to be made by the stockholder, and (E) any other information relating to such person that is required to be disclosed in solicitations
of proxies for election of directors, or is otherwise required, in each case pursuant to Regulation 14A under the 1934 Act and the rules
promulgated thereunder (including without limitation such person's written consent to being named in the proxy statement, if any, as
a nominee and to serving as a director if elected); and (ii) as to such stockholder giving notice, the information required to be provided
pursuant to subitems (ii), (iii) and (iv) of paragraph (b) of this Section 2. At the request of the Board of Directors, any person nominated
by a stockholder for election as a director shall furnish to the Secretary of the corporation that information required to be set forth in the
stockholder's notice of nomination which pertains to the nominee. No person shall be eligible for election as a director of the
corporation unless nominated in accordance with the procedures set forth in this paragraph (c). The chairman of the meeting shall, if
the facts warrant, determine and declare at the meeting that a nomination was not made in accordance with the procedures prescribed
by these Bylaws, and if he should so determine, he shall so declare at the meeting, and the defective nomination shall be
disregarded.
Section 3. Inspectors of Elections. Prior to any meeting of stockholders, the Board of directors, the Chairman of the Board, a Vice
Chairman of the Board, the Chief Executive Officer, the President or any other officer designated by the Board shall appoint one or more
inspectors to act at such meeting and make a written report thereof and may designate one or more persons as alternate inspectors to replace
any inspector who fails to act. If no inspector or alternate is able to act at the meeting of stockholders, the person presiding at the meeting
shall appoint one or more inspectors to act at the meeting. Each inspector, before entering upon the discharge of his or her duties, shall take
and sign an oath faithfully to execute the duties of inspector with strict impartiality and according to the best of his or her ability. The inspectors
shall ascertain the number of shares outstanding and the
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voting power of each, determine the shares represented at the meeting and the validity of proxies and ballots, count all votes and ballots,
determine and retain for a reasonable period a record of the disposition of any challenges made to any determination by the inspectors and
certify their determination of the number of shares represented at the meeting and their count of all votes and ballots. The inspectors may
appoint or retain other persons to assist them in the performance of their duties. The date and time of the opening and closing of the polls for
each matter upon which the stockholders will vote at a meeting shall be announced at the meeting. No ballot, proxy or vote, nor any
revocation thereof or change thereto, shall be accepted by the inspectors after the closing of the polls. In determining the validity and counting
of proxies and ballots, the inspectors shall be limited to an examination of the proxies, any envelopes submitted therewith, any information
provided by a stockholder who submits a proxy by telegram, cablegram or other electronic transmission from which it can be determined that
the proxy was authorized by the stockholder, ballots and the regular books and records of the Corporation, and they may also consider other
reliable information for the limited purpose of reconciling proxies and ballots submitted by or on behalf of banks, brokers, their nominees or
similar persons which represent more votes than the holder of a proxy is authorized by the record owner to cast or more votes than the
stockholder holds of record. If the inspectors consider other reliable information for such purpose, they shall, at the time they make their
certification, specify the precise information considered by them, including the person or persons from whom they obtained the information,
when the information was obtained, the means by which the information was obtained and the basis for the inspectors' belief that such
information is accurate and reliable.
Section 4. Notice of Annual Meeting. Written notice of the annual meeting stating the place, date and hour of the meeting shall be
given to each stockholder entitled to vote at such meeting not less than ten (10) nor more than sixty (60) days before the date of the meeting.
Section 5. Voting List. The officer who has charge of the stock ledger of the corporation shall prepare and make, or have prepared and
made, at least ten (10) days before every meeting of stockholders, a complete list of the stockholders entitled to vote at the meeting, arranged
in alphabetical order, and showing the address of each stockholder and the number of shares registered in the name of each stockholder.
Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting, during ordinary business hours, for a
period of at least ten (10) days prior to the meeting, either at a place within the city where the meeting is to be held, which place shall be
specified in the notice of the meeting, or, if not so specified, at the place where the meeting is to be held. The list shall also be produced and
kept at the time and place of the meeting during the whole time thereof, and may be inspected by any stockholder who is present.

Section 6. Special Meetings. Special meetings of the stockholders, for any purpose or purposes, unless otherwise prescribed by statute
or by the Certificate of Incorporation, as amended from time to time, may only be called as provided in this Section 6 by the Chairman of the
Board or the President and shall be called by the President or Secretary at the request in writing of a majority of the Board of Directors. Such
request shall state the purpose or purposes of the proposed meeting. The place, date and time of any special meeting shall be determined by
the Board of Directors. Such determination shall include the record date for determining the stockholders having the right of and to vote at

such meeting.
Section 7. Notice of Special Meeting. Written notice of a special meeting stating the place, date and hour of the meeting and the
purpose or purposes for which the meeting is called shall be given not less than ten (10) nor more than sixty (60) days before the date of the
meeting, to each stockholder entitled to vote at such meeting.
Section 8.

Action at Special Meeting. Business transacted at any special meeting of stockholders shall be limited to the purposes stated

in the notice.

3

Section 9.

Quorum and Adjournments.

(a) The holders of a majority of the stock issued and outstanding and entitled to vote at any meeting of the stockholders, present
in person or represented by proxy, shall constitute a quorum at all meetings of the stockholders for the transaction of business except
as otherwise provided by statute or by the Certificate of Incorporation, as amended from time to time. A quorum, once established,
shall not be broken by the withdrawal of enough votes to leave less than a quorum and the votes present may continue to transact
business until adjournment. If, however, such quorum shall not be present or represented at any meeting of the stockholders, the
stockholders entitled to vote thereat, present in person or represented by proxy, shall have the power to adjourn the meeting from time
to time, without notice other than announcement at the meeting, until a quorum shall be present or represented. At such adjourned
meeting at which a quorum shall be present or represented, any business may be transacted which might have been transacted at
the meeting as originally notified. If the adjournment is for more than thirty (30) days, or if after the adjournment a new record date is
fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at the
meeting.

(b) When a quorum is present at any meeting, the vote of the holders of a majority of the stock having voting power present in
person or represented by proxy shall decide any question brought before such meeting, unless the question is one upon which by
express provision of statutes or of the Certificate of Incorporation, as amended from time to time, a different vote is required, in which
case such express provision shall govern and control the decision of such question.
Section 10. Voting Rights and Proxies. Unless otherwise provided in the Certificate of Incorporation, as amended from time to time,
each stockholder shall at every meeting of the stockholders be entitled to one (1) vote for each share of stock entitled to vote held of record by
such stockholder. Each stockholder of record entitled to vote at a meeting of stockholders may vote in person or may authorize any other
person or persons to vote or act for him by written proxy executed by the stockholder or his authorized agent or by a transmission permitted
by law and delivered to the Secretary of the corporation. No stockholder may authorize more than one proxy for his shares, and no proxy shall
be voted on after three (3) years from its date, unless the proxy provides for a longer period. Any copy, facsimile transmission or other reliable
reproduction of the writing or transmission created pursuant to this Section may be substituted or used in lieu of the original writing or

transmission for any and all purposes for which the original writing or transmission could be used, provided that such copy, facsimile
transmission or other reproduction shall be a complete reproduction of the entire original writing or transmission.
Section 11. Action Without Meeting. No action shall be taken by the stockholders of the corporation except at an annual or special
meeting of stockholders called in accordance with these Bylaws, and no action shall be taken by the stockholders by written consent.

ARTICLE III
DIRECTORS
Section 1. Classes, Number, Term of Office and Qualification. The Directors shall be classified into three classes as specified in the
Restated Certificate of Incorporation. At each annual meeting of stockholders, directors elected to succeed those directors whose terms expire
shall be elected for a term of office to expire at the third succeeding annual meeting of stockholders after their election. Additional directorships
resulting from an increase in the number of directors shall be apportioned among the classes as equally as possible determined by the Board
of Directors. The number of directors which shall constitute the whole Board shall not be less than five (5) nor more than nine
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(9) directors, and the exact number shall be fixed by resolution of sixty-six and two-thirds percent (66 2 /3%) of the directors then in office or by

sixty-six and two-thirds percent (66 2 /3%) of the stockholders at the annual meeting of the stockholders, with the number initially fixed at
seven (7). Each director elected shall hold office until his successor is elected and qualified, except in the case of the death, resignation or
removal of the director. Directors need not be stockholders.
Section 2. Vacancies. Vacancies may be filled only by a majority of the directors then in office, though less than a quorum, or by a sole
remaining director. Each director so chosen shall hold office until a successor is duly elected and shall qualify or until his earlier death,
resignation or removal. If there are no directors in office, then an election of directors may be held in the manner provided by statute.
Section 3. Powers. The business of the corporation shall be managed by or under the direction of its Board of Directors which may
exercise all such powers of the corporation and do all such lawful acts and things as are not by statute or by the Certificate of Incorporation, as
amended from time to time, or by these Bylaws directed or required to be exercised or done by the stockholders.
Section 4. Regular and Special Meetings. The Board of Directors of the corporation may hold meetings, both regular and special, either
within or without the State of California.
Section 5.

Annual Meeting. The annual meeting of each newly elected Board of Directors shall be held without notice other than this

Bylaw immediately after, and at the same place as, the annual meeting of stockholders. In the event the annual meeting of any newly elected
Board of Directors shall not be held immediately after, and at the same place as the annual meeting of stockholders, the meeting may be
held at such time and place as shall be specified in a notice given as hereinafter provided for special meetings of the Board of Directors.
Section 6. Notice of Regular Meetings. Regular meetings of the Board of Directors may be held without notice at such time and at such
place as shall from time to time be determined by the Board.
Section 7. Notice of Special Meetings. Special meetings of the Board may be called by the Chief Executive Officer or President on no
less than forty-eight (48) hours notice to each director either personally, or by telephone, mail, electronic mail, telegram or facsimile; special
meetings shall be called by the Chief Executive Officer, President or Secretary in like manner and on like notice on the written request of two
directors unless the Board consists of only one director, in which case special meetings shall be called by the Chief Executive Officer,
President or Secretary in like manner and on like notice on the written request of the sole director. A written waiver of notice, signed by the
person entitled thereto, whether before or after the time of the meeting stated therein, shall be deemed equivalent to notice.
Section 8. Quorum. At all meetings of the Board a majority of the directors shall constitute a quorum for the transaction of business
and the act of a majority of the directors present at any meeting at which there is a quorum shall be the act of the Board of Directors, except as
may be otherwise specifically provided by statute or by the Certificate of Incorporation, as amended from time to time. If a quorum shall not be
present at any meeting of the Board of Directors, the directors present thereat may adjourn the meeting from time to time, without notice
other than announcement at the meeting, until a quorum shall be present. Interested directors may be counted in determining the presence
of a quorum at a meeting of the Board of Directors or at a meeting of a committee which authorizes a particular contract or transaction.
Section 9. Action Without Meeting. Unless otherwise restricted by the Certificate of Incorporation, as amended from time to time, or
these Bylaws, any action required or permitted to be taken at any meeting of the Board of Directors or of any committee thereof may be taken
without a meeting, if all members of the Board or committee thereof, as the case may be, consent thereto in
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writing or by electronic transmission, and the writing or writings or electronic transmissions are filed with the minutes of proceedings of the
Board or committee.
Section 10. Meetings by Telephone Conference Calls. Unless otherwise restricted by the Certificate of Incorporation, as amended from
time to time, or these Bylaws, members of the Board, or any committee designated by the Board, may participate in a meeting of the Board
of Directors, or any committee, by means of conference telephone or similar communications equipment by means of which all persons
participating in the meeting can hear each other, and such participation in a meeting shall constitute presence in person at the meeting.
Section 11. Committees. The Board of Directors may, by resolution passed by a majority of the whole Board, designate one or more
committees, each committee to consist of one or more of the directors of the corporation. The Board may designate one or more directors as
alternate members of any committee, who may replace any absent or disqualified member at any meeting of the committee.

In the absence of disqualification of a member of a committee, the member or members thereof present at any meeting and not
disqualified from voting, whether or not he or they constitute a quorum, may unanimously appoint another member of the Board of Directors
to act at the meeting in the place of any such absent or disqualified member.

Any such committee, to the extent provided in the resolution of the Board, shall have and may exercise all the powers and authority of
the Board in the management of the business and affairs of the corporation, and may authorize the seal of the corporation to be affixed to all
papers which may require it; but no such committee shall have the power or authority in reference to amending the Certificate of
Incorporation, as amended from time to time, adopting an agreement of merger or consolidation, recommending to the stockholders the sale,
lease or exchange of all or substantially all of the corporation's property and assets, recommending to the stockholders a dissolution of the
corporation or a revocation of a dissolution, or amending the Bylaws of the corporation; and, unless the resolution or the Certificate of
Incorporation, as amended from time to time, expressly so provide, no such committee shall have the power or authority to declare a
dividend or to authorize the issuance of stock. Such committee or committees shall have such name or names as may be determined from
time to time by resolution adopted by the Board.
Each committee shall keep regular minutes of its meetings and report the same to the Board of Directors when required.

Section 12. Fees and Compensation. Unless otherwise restricted by the Certificate of Incorporation, as amended from time to time, or
these Bylaws, the Board shall have the authority to fix the compensation of directors. The directors may be paid their expenses, if any, of
attendance at each meeting of the Board and may be paid a fixed sum for attendance at each meeting of the Board or a stated salary as
director. No such payment shall preclude any director from serving the corporation in any other capacity and receiving compensation therefor.
Members of special or standing committees may be allowed like compensation for attending committee meetings.
Section 13. Resignation. Any director may resign by delivering notice in writing or by electronic transmission to the Chairman of the
Board, President, Chief Executive Officer or Secretary. Such resignation shall be effective upon receipt unless it is specified to be effective at
some other time or upon the happening of some other event.
Section 14. Removal. Subject to any limitations imposed by law or the Certificate of Incorporation, as amended from time to time, the
Board of Directors, or any individual director, may be removed from office at any time, only with cause, by the affirmative vote of the holders
of at least a majority of shares entitled to vote at an election of directors.
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ARTICLE IV
NOTICES
Section 1. Notice. Whenever, under the provisions of the statutes or of the Certificate of Incorporation, as amended from time to time,
or of these Bylaws, notice is required to be given to any director or stockholder, it shall not be construed to mean personal notice, but such
notice may be given in writing, by mail, addressed to such director or stockholder, at his address as it appears on the records of the
corporation, with postage thereon prepaid, and such notice shall be deemed to be given at the time when the same shall be deposited in the
United States mail. Notice to directors and stockholders may also be given by facsimile telecommunication or by electronic mail if the director
and/or stockholder to whom such notice is directed has consented to such form of notice. Notice by facsimile telecommunication shall be
deemed given when directed to a number at which the director or stockholder has consented to receive notice, and notice by electronic mail
shall be deemed given when directed to an electronic mail address at which the director or stockholder has consented to receive notice. Notice
to directors may also be given personally, by telephone, including a voice messaging system or other system or technology designed to
record and communicate messages.

Section 2. Waiver of Notice. Whenever any notice is required to be given under the provisions of the statutes or of the Certificate of
Incorporation, as amended from time to time, or of these Bylaws, a waiver thereof in writing, signed by the person or persons entitled to said
notice, whether before or after the time stated therein, shall be deemed equivalent thereto.

ARTICLE V
OFFICERS
Section 1. Enumeration. The officers of the corporation shall be chosen by the Board of Directors and shall be a President, Chief
Executive Officer, a Chief Financial Officer and a Secretary. The Board of Directors may elect from among its members a Chairman of the
Board and a Vice Chairman of the Board. The Board of Directors may also choose such other officers as are desired, including one or more
Vice Presidents and one or more Assistant Secretaries. Any number of offices may be held by the same person, unless the Certificate of
Incorporation, as amended from time to time, or these Bylaws otherwise provide.

The compensation of all officers and agents of the corporation shall be fixed by the Board, and no officer shall be prevented from
receiving such compensation by virtue of his also being a director of the corporation.

Section 2. Election or Appointment. The Board of Directors at its first meeting after each annual meeting of stockholders shall choose a
President, Chief Executive Officer, Chief Financial Officer and a Secretary and may choose one or more Vice Presidents and one or more
Assistant Secretaries.
The Board of Directors may appoint such other officers and agents as it shall deem necessary who shall hold their offices for such terms
and shall exercise such powers and perform such duties as shall be determined from time to time by the Board.

Section 3. Tenure. Except as otherwise provided by law, by the Certificate of Incorporation or by these Bylaws, each officer shall hold
office until his successor is elected and qualified, unless a different term is specified in the vote appointing him, or until his earlier death,
resignation or removal.
Section 4. Resignation, Removal and Vacancies. Any officer may resign by delivering his written resignation to the corporation at its
principal office or to the Chief Executive Officer, President or Secretary. Such resignation shall be effective upon receipt unless it is specified
to be effective at some other time or upon the happening of some other event. Any officer elected or appointed by the Board
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may be removed at any time by the affirmative vote of a majority of the Board. Any vacancy occurring in any office of the corporation shall be
filled by the Board.
Section 5. Chairman of the Board. The Chairman of the Board, if any, shall preside at all meetings of the Board and of the stockholders
at which he shall be present. The Chairman of the Board shall have and may exercise such powers as are, from time to time, assigned by
the Board and as may be provided by law.

Section 6. Vice Chairman of the Board. In the absence of the Chairman of the Board, the Vice Chairman of the Board, if any, shall
preside at all meetings of the Board and of the stockholders at which he shall be present. The Vice Chairman of the Board shall have and
may exercise such powers as are, from time to time, assigned by the Board and as may be provided by law.
Section 7. Chief Executive Officer. Subject to such supervisory powers, if any, as may be given by the Board of Directors to the
Chairman of the Board, if any, the Chief Executive Officer of the corporation (if such an officer is appointed) shall, subject to the control of the
Board of Directors, have general supervision, direction, and control of the business and the officers of the corporation. He or she shall preside

at all meetings of the stockholders and, in the absence or nonexistence of a Chairman of the Board, at all meetings of the Board of Directors
and shall have the general powers and duties of management usually vested in the office of chief executive officer of a corporation and shall
have such other powers and duties as may be prescribed by the Board of Directors or these Bylaws.
Section 8. President. Subject to such supervisory powers, if any, as may be given by the Board of Directors to the Chairman of the
Board (if any) or the Chief Executive Officer, the President shall have general supervision, direction, and control of the business and other
officers of the corporation. He or she shall have the general powers and duties of management usually vested in the office of president of a
corporation and such other powers and duties as may be prescribed by the Board of Directors or these Bylaws.
Section 9. Vice Presidents. The Vice President, or if there shall be more than one, the Vice Presidents, in the order determined by the
Board of Directors, shall, in the absence or disability of the President and Chief Executive Officer, act with all of the powers and be subject to
all the restrictions of the President and Chief Executive Officer. The Vice Presidents shall also perform such other duties and have such other
powers as the Board, the President or these Bylaws may, from time to time, prescribe.
Section 10. Secretary. The Secretary shall attend all meetings of the Board, all meetings of the committees thereof and all meetings of
the stockholders and record all the proceedings of the meetings in a book or books to be kept for that purpose. Under the President's or Chief
Executive Officer's supervision, the Secretary shall give, or cause to be given, all notices required to be given by these Bylaws or by law;
shall have such powers and perform such duties as the Board, the President, the Chief Executive Officer or these Bylaws may, from time to
time, prescribe; and shall have custody of the seal of the corporation. The Secretary, or an Assistant Secretary, shall have authority to affix the
seal of the corporation to any instrument requiring it and when so affixed, it may be attested by his or her signature or by the signature of
such Assistant Secretary. The Board may give general authority to any other officer to affix the seal of the corporation and to attest the affixing
by his or her signature.
Section 11. Assistant Secretary. The Assistant Secretary, if any, or if there be more than one, the Assistant Secretaries, in the order
determined by the Board, shall, in the absence, disability or refusal to act of the Secretary, perform the duties and exercise the powers of the
Secretary and shall perform such other duties and have such other powers as the Board, the President, the Chief Executive Officer, the
Secretary or these Bylaws may, from time to time, prescribe.
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Section 12. Chief Financial Officer. The Chief Financial Officer shall act as Treasurer and shall have the custody of the corporate funds
and securities and shall keep full and accurate accounts of receipts and disbursements in books belonging to the corporation and shall deposit
all moneys and other valuable effects in the name and to the credit of the corporation in such depositories as may be designated by the Board.

The Chief Financial Officer shall disburse the funds of the corporation as may be ordered by the Board, taking proper vouchers for such
disbursements, and shall render to the President and the Board, at its regular meetings, or when the Board so requires, an account of all his
or her transactions as Treasurer and of the financial condition of the corporation.
If required by the Board, the Chief Financial Officer shall give the corporation a bond (which shall be renewed every six (6) years) in
such sum and with such surety or sureties as shall be satisfactory to the Board for the faithful performance of the duties of his office and for
the restoration to the corporation, in case of his death, resignation, retirement or removal from office, of all books, papers, vouchers, money
and other property of whatever kind in his possession or under his control belonging to the corporation.

Section 13. Other Officers, Assistant Officers and Agents. Officers, assistant officers and agents, if any, other than those whose duties
are provided for in these Bylaws, shall have such authority and perform such duties as may from time to time be prescribed by the Board,
the President or the Chief Executive Officer.
Section 14. Absence or Disability of Officers. In the case of the absence or disability of any officer of the corporation and of any person
hereby authorized to act in such officer's place during such officer's absence or disability, the Board of Directors may delegate the powers and
duties of such officer to any officer or to any director, or to any other person who it may select.
Section 15. Delegation of Authority. The Board of Directors may from time to time delegate the powers or duties of any officer to any
other officers or agents, notwithstanding any provision hereof.

ARTICLE VI
CERTIFICATES OF STOCK
Section 1. Certificates of Stock. Every holder of stock in the corporation shall be entitled to have a certificate, signed by, or in the name
of the corporation by, (i) the Chairman or Vice Chairman of the Board of Directors, or the Chief Executive Officer, President or a Vice
President, and (ii) the Chief Financial Officer or an Assistant Chief Financial Officer, or the Secretary or an Assistant Secretary of the
corporation, certifying the number of shares owned by him, her or it in the corporation.

Certificates may be issued for partly paid shares and in such case upon the face or back of the certificates issued to represent any such
partly paid shares, the total amount of the consideration to be paid therefor, and the amount paid thereon shall be specified.
If the corporation shall be authorized to issue more than one class of stock or more than one series of any class, the powers,
designations, preferences and relative, participating, optional or other special rights of each class of stock or series thereof and the

qualifications, limitations or restrictions of such preferences and/or rights shall be set forth in full or summarized on the face or back of the
certificate which the corporation shall issue to represent such class or series of stock, provided that, except as otherwise provided in
Section 202 of the General Corporation Law of Delaware, in lieu of the foregoing requirements, there may be set forth on the face or back of
the certificate which the corporation shall issue to represent such class or series of stock, a statement that the corporation will furnish without
charge to each stockholder who so requests the powers, designations, preferences and
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relative, participating, optional or other special rights of each class of stock or series thereof and the qualifications, limitations or restrictions of
such preferences and/or rights.
Section 2. Execution of Certificates. Any or all of the signatures on the certificate may be facsimile. In case any officer, transfer agent or
registrar who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent
or registrar before such certificate is issued, it may be issued by the corporation with the same effect as if he were such officer, transfer agent
or registrar at the date of issue.
Section 3. Lost Certificates. The Board may direct a new certificate or certificates to be issued in place of any certificate or certificates
theretofore issued by the corporation alleged to have been lost, stolen or destroyed, upon the making of an affidavit of that fact by the person
claiming the certificate of stock to be lost, stolen or destroyed. When authorizing such issue of a new certificate or certificates, the Board may,
in its discretion and as a condition precedent to the issuance thereof, require the owner of such lost, stolen or destroyed certificate or
certificates, or the owner's legal representative, to advertise the same in such manner as it shall require and/or to give the corporation a bond
in such sum as it may direct as indemnity against any claim that may be made against the corporation with respect to the certificate alleged to
have been lost, stolen or destroyed.
Section 4. Transfer of Stock. Upon surrender to the corporation or the transfer agent of the corporation of a certificate for shares duly
endorsed or accompanied by proper evidence of succession, assignation or authority to transfer, it shall be the duty of the corporation to issue
a new certificate to the person entitled thereto, cancel the old certificate and record the transaction upon its books.
Section 5. Fixing Record Date. In order that the corporation may determine the stockholders entitled to notice of or to vote at any
meeting of stockholder or any adjournment thereof, or entitled to receive payment of any dividend or other distribution or allotment of any
rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or for the purpose of any other lawful
action, the Board may fix, in advance, a record date, which shall not be more than sixty (60) nor less than ten (10) days before the date of
such meeting, nor more than sixty (60) days prior to any other action. A determination of stockholders of record entitled to notice of or to vote
at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board may fix a new record date for
the adjourned meeting.

Section 6. Registered Stockholders. The corporation shall be entitled to recognize the exclusive right of a person registered on its books
as the owner of shares to receive dividends, and to vote as such owner, and to hold liable for calls and assessments a person registered on
its books as the owner of shares and shall not be bound to recognize any equitable or other claim to or interest in such share or shares on the
part of any other person, whether or not it shall have express or other notice thereof, except as otherwise provided by the laws of Delaware.

ARTICLE VII
INDEMNIFICATION
Section 1. Indemnification of Directors and Executive Officers. The corporation shall indemnify its directors and executive officers to the
fullest extent not prohibited by the Delaware General Corporation Law; provided, however, that the corporation may limit the extent of such
indemnification by individual contracts with its directors and executive officers; and, provided, further, that the corporation shall not be
required to indemnify any director or executive officer in connection with any proceeding (or part thereof) initiated by such person or any
proceeding by such person against the corporation or its directors, officers, employees or other agents unless (i) such indemnification is
expressly required to be made by law, (ii) the proceeding was authorized by the Board of the
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corporation, and (iii) such indemnification is provided by the corporation, in its sole discretion, pursuant to the powers vested in the
corporation under the Delaware General Corporation Law.
Section 2. Indemnification of Other Officers, Employees and Other Agents. The corporation shall have power to indemnify its other
officers, employees and other agents as set forth in the Delaware General Corporation Law.
Section 3.

Good Faith.

(a) For purposes of any determination under this Bylaw, a director or officer shall be deemed to have acted in good faith and in a
manner reasonably believed to be in or not opposed to the best interests of the corporation, and, with respect to any criminal action or
proceeding, to have had no reasonable cause to believe that any conduct was unlawful, if such director's or officer's action is based on

information, opinions, reports and statements, including financial statements and other financial data, in each case prepared or
presented by:
(1) one or more officers or employees of the corporation whom the director or executive officer believed to be reliable and
competent in the matters presented;

(2) counsel, independent accountants or other persons as to matters which the director or executive officer believed to be
within such person's professional competence; and

(3) with respect to a director, a committee of the Board upon which such director does not serve, as to matters within
such Committee's designated authority, which committee the director believes to merit confidence; so long as, in each case,
the director or executive officer acts without knowledge that would cause such reliance to be unwarranted.
(b) The termination of any proceeding by judgment, order, settlement, conviction or upon a plea of nolo contendere or its
equivalent shall not, of itself, create a presumption that the person did not act in good faith and in a manner which was reasonably
believed to be in or not opposed to the best interests of the corporation, and, with respect to any criminal proceeding, that the person
had reasonable cause to believe that his or her consent was unlawful.
(c) The provisions of this Section 3 shall not be deemed to be exclusive or to limit in any way the circumstances in which a
person may be deemed to have met the applicable standard of conduct set forth by the Delaware General Corporation Law.

Section 4. Expenses. The corporation shall advance, prior to the final disposition of any proceeding, promptly following request
therefor, all expenses actually and reasonably incurred by any director or officer in connection with such proceeding upon receipt of an
undertaking by or on behalf of such person to repay said amounts if it should be determined ultimately that such person is not entitled to be
indemnified under this Bylaw or otherwise.

Notwithstanding the foregoing, unless otherwise determined pursuant to Section 4 of this Bylaw, no advance shall be made by the
corporation if a determination is reasonably and promptly made (i) by the Board by a majority vote of a quorum consisting of directors who
were not parties to the proceeding, or (ii) if such quorum is not obtainable, or, even if obtainable, a quorum of disinterested directors so
directs, by independent legal counsel in a written opinion, that the facts known to the decision-making party at the time such determination is
made demonstrate clearly and convincingly that such person acted in bad faith or in a manner that such person did not believe to be in or not
opposed to the best interests of the corporation.
Section 5. Enforcement. Without the necessity of entering into an express contract, all rights to indemnification and advances to
directors and officers under this Bylaw shall be deemed to be contractual rights and be effective to the same extent and as if provided for in a
contract between the corporation and the director or officer. Any right to indemnification or advances granted by this Bylaw
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to a director or officer shall be enforceable by or on behalf of the person holding such right in any court of competent jurisdiction if (i) the claim

for indemnification or advances is denied, in whole or in part, or (ii) no disposition of such claim is made within ninety (90) days of request
therefor. The claimant in such enforcement action, if successful in whole or in part, shall be entitled to be paid also the expense of
prosecuting his or her claim. The corporation shall be entitled to raise as a defense to any such action that the claimant has not met the
standards of conduct that make it permissible under the Delaware General Corporation Law for the corporation to indemnify the claimant for
the amount claimed. Neither the failure of the corporation (including its Board of Directors, independent legal counsel or its stockholders) to
have made a determination prior to the commencement of such action that indemnification of the claimant is proper in the circumstances
because he or she has met the applicable standard of conduct set forth in the Delaware General Corporation Law, nor an actual
determination by the corporation (including its Board, independent legal counsel or its stockholders) that the claimant has not met such
applicable standard of conduct, shall be a defense to the action or create a presumption that the claimant has not met the applicable standard
of conduct.
Section 6. Non-Exclusivity of Rights. The rights conferred on any person by this Bylaw shall not be exclusive of any other right which
such person may have or hereafter acquire under any statute, provision of the Certificate of Incorporation, as amended from time to time,
Bylaws, agreement, vote of stockholders or disinterested directors or otherwise, both as to action in his official capacity and as to action in
another capacity while holding office. The corporation is specifically authorized to enter into individual contracts with any or all of its directors,
officers, employees or agents respecting indemnification and advances, to the fullest extent not prohibited by the Delaware General
Corporation Law.
Section 7. Survival of Rights. The rights conferred on any person by this Bylaw shall continue as to a person who has ceased to be a
director, officer, employee or other agent and shall inure to the benefit of the heirs, executors and administrators of such a person.
Section 8. Insurance. To the fullest extent permitted by the Delaware General Corporation Law, the corporation, upon approval by the
Board of Directors, may purchase insurance on behalf of any person required or permitted to be indemnified pursuant to this Bylaw.
Section 9. Amendments. Any repeal or modification of this Bylaw shall only be prospective and shall not affect the rights under this
Bylaw in effect at the time of the alleged occurrence of any action or omission to act that is the cause of any proceeding against any agent of
the corporation.

Section 10. Saving Clause. If this Bylaw or any portion hereof shall be invalidated on any ground by any court of competent
jurisdiction, then the corporation shall nevertheless indemnify each director and officer to the full extent not prohibited by any applicable
portion of this Bylaw that shall not have been invalidated, or by any other applicable law.
Section 11.

Certain Definitions. For the purposes of this Bylaw, the following definitions shall apply:

(a) The term "proceeding" shall be broadly construed and shall include, without limitation, the investigation, preparation,
prosecution, defense, settlement, arbitration and appeal of, and the giving of the testimony in, any threatened, pending or completed
action, suit or proceeding, whether civil, criminal, administrative or investigative.
(b) The term "expenses" shall be broadly construed and shall include, without limitation, court costs, attorneys' fees, witness
fees, fines, amounts paid in settlement or judgment and any other costs and expenses of any nature or kind incurred in connection
with any proceeding.
(c) The term the "corporation" shall include, in addition to the resulting corporation, any constituent corporation (including any
constituent of a constituent) absorbed in a consolidation or
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merger which, if its separate existence had continued, would have had power and authority to indemnify its directors, officers, and
employees or agents, so that any person who is or was a director, officer, employee or agent of such constituent corporation, or is or
was serving at the request of such constituent corporation as a director, officer, employee or agent of another corporation, partnership,
joint venture, trust or other enterprise, shall stand in the same position under the provisions of this Bylaw with respect to the resulting
or surviving corporation as he would have with respect to such constituent corporation if its separate existence had continued.
(d) References to a "director," "officer," "employee," or "agent" of the corporation shall include, without limitation, situations
where such person is serving at the request of the corporation as a director, officer, employee, trustee or agent of another corporation,
partnership, joint venture, trust or other enterprise.
(e) References to "other enterprises" shall include employee benefit plans; references to "fines" shall include any excise taxes
assessed on a person with respect to an employee benefit plan; and references to "serving at the request of the corporation" shall
include any service as a director, officer, employee or agent of the corporation which imposes duties on, or involves services by, such
director, officer, employee, or agent with respect to an employee benefit plan, its participants, or beneficiaries; and a person who acted
in good faith and in a manner he reasonably believed to be in the interest of the participants and beneficiaries of an employee benefit
plan shall be deemed to have acted in a manner "not opposed to the best interests of the corporation" as referred to in this Bylaw.

ARTICLE VIII
GENERAL PROVISIONS
Section 1. Declaration of Dividends. Dividends upon the capital stock of the corporation, subject to the provisions of the Certificate of
Incorporation, as amended from time to time, if any, may be declared by the Board of Directors at any regular or special meeting, pursuant to
law. Dividends may be paid in cash, in property, or in shares of the capital stock, subject to the provisions of the Certificate of Incorporation,
as amended from time to time.

Section 2. Dividend Reserve. Before payment of any dividend, there may be set aside out of any funds of the corporation available for
dividends such sum or sums as the directors from time to time, in their absolute discretion, think proper as a reserve or reserves to meet
contingencies, or for equalizing dividends, or for repairing or maintaining any property of the corporation, or for such other purposes as the
directors shall think conducive to the interest of the corporation, and the directors may modify or abolish any such reserve in the manner in
which it was created.
Section 3. Execution of Corporate Instruments. All checks or demands for money and notes of the corporation shall be signed by such
officer or officers or such other person or persons as the Board may from time to time designate.
Section 4.

Fiscal Year. The fiscal year of the corporation shall be fixed by resolution of the Board.

Section 5. Corporate Seal. The corporation may have a corporate seal which shall have the name of the corporation inscribed thereon
and shall be in such form as may be approved from time to time by the Board. The seal may be used by causing it or a facsimile thereof to be
impressed or affixed or reproduced or otherwise.

Section 6. Severability. Any determination that any provision of these Bylaws is for any reason inapplicable, illegal or ineffective shall
not affect or invalidate any other provision of these Bylaws.
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Section 7. Time Periods. In applying any provision of these Bylaws which require that an act be done or not done a specified number of
days prior to an event or that an act be done during a period of a specified number of days prior to an event, calendar days shall be used, the

day of the doing of the act shall be excluded, and the day of the event shall be included.
Section 8. Facsimile Signatures. In addition to the provisions for use of facsimile signatures elsewhere specifically authorized in these
Bylaws, facsimile signatures of any officer or officers of the corporation may be used whenever and as authorized by the Board or a
committee thereof.

ARTICLE IX
AMENDMENTS
Section 1.

By the Stockholders.

(a) Except as otherwise set forth in Section 9 of Article VII of these Bylaws, these Bylaws may be altered or amended or new
Bylaws adopted by the affirmative vote of a majority of the voting power of all of the then-outstanding shares of capital stock of the
corporation entitled to vote generally in the election of directors (the "Voting Stock").

(b) Notwithstanding any other provisions of these Bylaws or any provision of law which might otherwise permit a lesser vote or
no vote, but in addition to any affirmative vote of the holders of any particular class or series of the Voting Stock required by law, the
Certificate of Incorporation, as amended from time to time, or any Preferred Stock Designation (as the term is defined in the Certificate
of Incorporation, as amended), the affirmative vote of the holders of at least sixty-six and two-thirds percent (66 2 /3%) of the voting
power of all of the then-outstanding shares of the Voting Stock, voting together as a single class, shall be required to alter, amend or
repeal this paragraph (b) or Sections 2, 6 or 11 of Article II or Sections 1, 2 or 14 of Article III of these Bylaws.

Section 2.

By the Board of Directors.

(a) Except as otherwise set forth in Section 9 of Article VII of these Bylaws, and only if such power is conferred upon the Board
by the Certificate of Incorporation, as amended from time to time, these Bylaws may be altered or amended or new Bylaws adopted by
the affirmative vote of a majority of the Board unless a greater or different vote is required pursuant to the provisions of these Bylaws,
the Certificate of Incorporation or any applicable provision of law.

(b) Notwithstanding any other provisions of these Bylaws or any provision of law which might otherwise permit a lesser vote or
no vote, but in addition to any affirmative vote of the holders of any particular class or series of the Voting Stock required by law, the
Certificate of Incorporation, as amended from time to time, or any Preferred Stock Designation (as the term is defined in the Certificate

of Incorporation, as amended from time to time), the affirmative vote of at least sixty-six and two-thirds percent (66 2 /3%) of the
directors, shall be required to alter, amend or repeal this paragraph (b) or Sections 2, 6 or 11 of Article II or Sections 1, 2 or 14 of
Article III of these Bylaws.
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CERTIFICATE OF SECRETARY
The undersigned, being the Secretary of NuVasive, Inc., a Delaware corporation, does hereby certify the foregoing to be the Restated
Bylaws of said corporation, as adopted by the requisite vote or votes of the stockholders and directors of the corporation and which remain in
full force and effect as of the date hereof.
Executed at San Diego, California effective as of

, 2004.

Kevin O'Boyle, Secretary
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SECOND AMENDED AND RESTATED INVESTORS' RIGHTS AGREEMENT
This Second Amended and Restated Investors' Rights Agreement (this "Agreement") is made as of the 11th day of July, 2002, by and
among NuVasive, Inc., a Delaware corporation (the "Company"), the investors listed on Schedule A hereto (referred to individually as an
"Investor," and collectively as "Investors"), Dr. James Marino ("Marino") and GATX Ventures, Inc. ("GATX"). Marino is a party to this
Agreement only with respect to Sections 2.4, 2.5 and 3. GATX is a party to this Agreement only with respect to Sections 1 and 3, and shall

be deemed an "Investor" or "Holder" with respect to only those provisions.

RECITALS
WHEREAS, certain of the Investors, Marino and GATX (the "Existing Parties") hold shares of the Company's Series A Preferred Stock
(the "Series A Preferred Stock"), Series B Preferred Stock (the "Series B Preferred Stock"), Series C Preferred Stock (the "Series C Preferred
Stock"), Series D Preferred Stock (the "Series D Preferred Stock"), Common Stock and/or warrants to purchase Series D Preferred Stock
and are parties to an Amended and Restated Investors' Rights Agreement dated as of May 16, 2001, as amended, by and among the
Company and such Existing Parties (the "Prior Rights Agreement");

WHEREAS, certain of the Investors (the "Series D-1 Investors") and the Company are parties to the Series D-1 Preferred Stock and
Warrant Purchase Agreement of even date herewith (the "Purchase Agreement"), which provides for the sale and issuance of shares of the
Company's Series D-1 Preferred Stock (the "Series D-1 Preferred Stock") and Warrants to purchase shares of the Company's Common
Stock (the "Warrants") to the Series D-1 Investors; and
WHEREAS, in order to induce the Company to enter into the Purchase Agreement and to induce the Series D-1 Investors to purchase
shares of Series D-1 Preferred Stock and Warrants pursuant to the Purchase Agreement, the Investors and the Company hereby agree that
the Prior Rights Agreement shall be superseded and replaced in its entirety by this Agreement and that this Agreement shall govern the
rights of the Investors to cause the Company to register shares of the Company's Common Stock ("Common Stock") issuable to any
Investor upon conversion of the Company's Preferred Stock ("Preferred Stock") held by such Investor and certain other matters as set forth
herein.
NOW, THEREFORE, THE PARTIES HEREBY AGREE AS FOLLOWS:
1.

Registration Rights.
1.1 Definitions.

The Company covenants and agrees as follows:
For purposes of this Section 1:

(a) The term "Act" means the Securities Act of 1933, as amended, together with all rules and regulations promulgated
thereunder.
(b) The term "register," "registered" and "registration" refer to a registration effected by preparing and filing a registration
statement or similar document in compliance with the Act, and the declaration or ordering of effectiveness of such registration
statement or document;
(c) The term "Registrable Securities" means (1) the Common Stock issuable or issued upon conversion of the Series A
Preferred Stock, (2) the Common Stock issuable or issued upon conversion of the Series B Preferred Stock, (3) the Common
Stock issuable or issued upon conversion of the Series C Preferred Stock, (4) the Common Stock issuable or issued upon
conversion of the Series D Preferred Stock, (5) the Common Stock issuable or issued upon conversion of the Series D-1
Preferred Stock, (6) the Common Stock issued upon exercise of the Warrants, and (7) any Common Stock issued as (or
issuable upon the conversion or exercise of any warrant, right or other security which is issued as) a dividend or other
distribution with respect to, or in exchange for or in replacement of, the shares referenced in (1), (2), (3), (4), (5) and (6) above,
excluding in all cases, however, any

Registrable Securities sold in a transaction in which the rights under this Section 1 are not assigned;
(d) The number of shares of "Registrable Securities then outstanding" shall be determined by the number of shares of
Common Stock then outstanding that are, and the number of shares of Common Stock issuable pursuant to then exercisable
or convertible securities that are, Registrable Securities.
(e) The term "Holder" means any person owning or having the right to acquire Registrable Securities or any assignee
thereof in accordance with Section 1.13 hereof.
(f) The term "Form S-3" means such form under the Act as in effect on the date hereof or any registration form under the
Act subsequently adopted by the Securities and Exchange Commission ("SEC") which permits inclusion or incorporation of
substantial information by reference to other documents filed by the Company with the SEC.
1.2 Request for Registration.
(a) If the Company shall receive at any time after the earlier of (i) December 15, 2004, or (ii) six (6) months after the
effective date of the first registration statement for a public offering of securities of the Company (other than a registration
statement relating either to the sale of securities to employees of the Company pursuant to a stock option, stock purchase or
similar plan or a SEC Rule 145 transaction), a written request from the Holders of at least thirty percent (30%) of the
Registrable Securities then outstanding that the Company file a registration statement under the Act covering the registration of
Registrable Securities with an anticipated aggregate offering price, net of underwriters' discounts and commissions, of not less
than $10,000,000, then the Company shall use its best efforts to, within ten (10) days of the receipt thereof, give written notice

of such request to all Holders and shall, subject to the limitations of subsection 1.2(b) below, effect as soon as practicable,
subject to subsection 1.2(d) below, the registration under the Act of all Registrable Securities which the Holders request to be
registered within twenty (20) days of the mailing of such notice by the Company in accordance with Section 3.5 hereof.
(b) If the Holders initiating the registration request hereunder ("Initiating Holders") intend to distribute the Registrable
Securities covered by their request by means of an underwriting, they shall so advise the Company as a part of their request
made pursuant to this Section 1.2 and the Company shall include such information in the written notice referred to in
subsection 1.2(a) above. The underwriter will be selected by the Company and shall be reasonably acceptable to the holders of
a majority of the Registrable Securities held by the Initiating Holders. In such event, the right of any Holder to include such
Holder's Registrable Securities in such registration shall be conditioned upon such Holder's participation in such underwriting
and the inclusion of such Holder's Registrable Securities in the underwriting (unless otherwise mutually agreed by a majority
in interest of the Initiating Holders and such Holder) to the extent provided herein. All Holders proposing to distribute their
securities through such underwriting shall (together with the Company as provided in subsection 1.4(e) hereof) enter into an
underwriting agreement in customary form with the underwriter or underwriters approved for such underwriting by a majority
in interest of the Initiating Holders. Notwithstanding any other provision of this Section 1.2, if the underwriter advises the
Initiating Holders in writing that marketing factors require a limitation of the number of shares to be underwritten, then the
Initiating Holders shall so advise all Holders of Registrable Securities which would otherwise be underwritten pursuant hereto,
and the number of shares of Registrable Securities that may be included in the underwriting shall be allocated among all
Holders thereof, including the Initiating Holders, in proportion (as nearly as practicable) to the amount of Registrable Securities
of the Company owned by each

2

Holder; provided, however, that the number of shares of Registrable Securities to be included in such underwriting shall not be
reduced unless all other securities are first entirely excluded from the underwriting.
(c) The Company is obligated to effect only two (2) such registrations pursuant to this Section 1.2. Notwithstanding the
foregoing, if as a result of either (i) the Company's request to reduce the number of Registrable Securities being registered in
registration pursuant to this Section 1.2 or (ii) marketing factors which require a limitation of the number of shares to be
underwritten in a registration pursuant to Section 1.2(b) above, Holders who elect to participate in a registration pursuant to this
Section 1.2 are unable to register in such registration at least fifty percent (50%) of the Registrable Securities held by such
Holder which would otherwise be entitled to participate in such registration, such registration shall not count towards the
satisfaction of the Company's obligation to effect at least two registrations pursuant to this Section 1.2.

(d) Notwithstanding the foregoing, if the Company shall furnish to Holders requesting a registration statement pursuant
to this Section 1.2, a certificate signed by the President of the Company stating that in the good faith judgment of the
Company's Board of Directors, it would be seriously detrimental to the Company and its stockholders for such registration
statement to be filed and it is therefore essential to defer the filing of such registration statement, the Company shall have the
right to defer taking action with respect to such filing for a period of not more than 120 days after receipt of the request of the
Initiating Holders; provided, however, that the Company may not utilize this right more than once in any twelve (12)-month
period. In the event the Company defers taking action with respect to the filing of a registration statement pursuant to the
preceding sentence for a period of more than 60 days after receipt of the request of the Initiating Holders, the Holders of
Registrable Securities, upon the request of the Holders of a majority of the Registrable Securities to be registered in such
deferred registration, may withdraw such registration request, and such withdrawn registration request shall not count towards
the satisfaction of the Company's obligation to effect at least two registrations pursuant to this Section 1.2.
1.3 Company Registration. If (but without any obligation to do so) the Company proposes to register (including for this
purpose a registration effected by the Company for stockholders other than the Holders) any of its stock or other securities under the
Act in connection with the public offering of such securities solely for cash (other than a registration relating solely to the sale of
securities to participants in a Company stock plan, or a registration on any form which does not include substantially the same
information as would be required to be included in a registration statement covering the sale of the Registrable Securities), the
Company shall, at such time, promptly give each Holder written notice of such registration. Upon the written request of each Holder
given within twenty (20) days after mailing of such notice by the Company in accordance with Section 3.5 hereof, the Company shall,
subject to the provisions of Section 1.8 hereof, cause to be registered under the Act all of the Registrable Securities that each such
Holder has requested to be registered.
1.4 Obligations of the Company. Whenever required under this Section 1 to effect the registration of any Registrable
Securities, the Company shall, as expeditiously as reasonably possible:
(a) Prepare and file with the SEC a registration statement with respect to such Registrable Securities and use its
reasonable best efforts to cause such registration statement to become effective, and, upon the request of the Holders of a
majority of the Registrable Securities registered thereunder, keep such registration statement effective for up to 120 days.
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(b) Prepare and file with the SEC such amendments and supplements to such registration statement and the prospectus

(b) Prepare and file with the SEC such amendments and supplements to such registration statement and the prospectus
used in connection with such registration statement as may be necessary to comply with the provisions of the Act with respect
to the disposition of all securities covered by such registration statement.

(c) Furnish to the Holders such numbers of copies of a prospectus, including a preliminary prospectus, in conformity
with the requirements of the Act, and such other documents as they may reasonably request in order to facilitate the
disposition of Registrable Securities owned by them.
(d) Use its best efforts to register and qualify the securities covered by such registration statement under such other
securities or Blue Sky laws of such jurisdictions as shall be reasonably requested by the Holders, provided that the Company
shall not be required in connection therewith or as a condition thereto to qualify to do business or to file a general consent to
service of process in any such states or jurisdictions.
(e) In the event of any underwritten public offering, enter into and perform its obligations under an underwriting
agreement, in usual and customary form, with the managing underwriter of such offering. Each Holder participating in such
underwriting shall also enter into and perform its obligations under such an agreement.

(f) Notify each Holder of Registrable Securities covered by such registration statement at any time when a prospectus
relating thereto is required to be delivered under the Act of the happening of any event as a result of which the prospectus
included in such registration statement, as then in effect, includes an untrue statement of a material fact or omits to state a
material fact required to be stated therein or necessary to make the statements therein not misleading in light of the
circumstances then existing.
1.5 Furnish Information.
(a) It shall be a condition precedent to the obligations of the Company to take any action pursuant to this Section 1 with
respect to the Registrable Securities of any selling Holder that such Holder shall furnish to the Company such information
regarding itself, the Registrable Securities held by it, and the intended method of disposition of such securities as shall be
required to effect the registration of such Holder's Registrable Securities.

(b) The Company shall have no obligation with respect to any registration requested pursuant to Section 1.2 or
Section 1.12 hereof if, due to the operation of subsection 1.5(a) above, the number of shares or the anticipated aggregate
offering price of the Registrable Securities to be included in the registration does not equal or exceed the number of shares or
the anticipated aggregate offering price required to originally trigger the Company's obligation to initiate such registration as
specified in subsection 1.2(a) or subsection 1.12(b)(2) hereof, whichever is applicable.
1.6 Expenses of Demand Registration. All expenses other than underwriters' discounts and commissions incurred in
connection with registrations, filings or qualifications pursuant to Section 1.2 hereof, including (without limitation) all registration,
filing and qualification fees, printers' and accounting fees, fees and disbursements of counsel for the Company, and reasonable fees
and disbursements of one counsel for the selling Holders shall be borne by the Company (provided that the Company's obligation to
pay the reasonable fees and disbursements of one counsel for the selling Holders shall not exceed $20,000 in connection with any
one registration); provided, however, that the Company shall not be required to pay for any expenses of any registration proceeding
begun pursuant to Section 1.2 hereof if the registration request is subsequently withdrawn at the request of the Holders of a majority
of the Registrable Securities to be registered (in which case all participating Holders shall bear such expenses pro rata based on
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the number of shares of Registrable Securities each participating Holder has requested to have registered), unless either (i) the
Holders of a majority of the Registrable Securities agree to forfeit their right to one demand registration pursuant to Section 1.2 hereof
or (ii) such registration request was withdrawn pursuant to Section 1.2(d) hereof.
1.7 Expenses of Company Registration. The Company shall bear and pay all expenses incurred in connection with any
registration, filing or qualification of Registrable Securities with respect to the registrations pursuant to Section 1.3 hereof for each
Holder, including (without limitation) all registration, filing, and qualification fees, printers and accounting fees relating or
apportionable thereto and reasonable fees and disbursements of one counsel for the selling Holders shall be borne by the Company
(provided that the Company's obligation to pay the reasonable fees and disbursements of one counsel for the selling Holders shall not
exceed $20,000 in connection with any one registration), but excluding underwriters' discounts and commissions and stock transfer
taxes relating to the Registrable Securities.
1.8 Piggy Back Registration Underwriting Requirements. In connection with any offering involving an underwriting of
shares of the Company's capital stock under Section 1.3 hereof, the Company shall not be required to include any of the Holders'
securities in such underwriting unless they accept the terms of the underwriting as agreed upon between the Company and the
underwriters selected by it (or by other persons entitled to select the underwriters), and then only in such quantity as the underwriters
determine in their sole discretion will not jeopardize the success of the offering by the Company. If the total amount of securities,
including Registrable Securities, requested by stockholders to be included in such offering exceeds the amount of securities sold other
than by the Company that the underwriters determine in their sole discretion is compatible with the success of the offering, then the
Company shall be required to include in the offering only that number of such securities, including Registrable Securities, which the
underwriters determine in their sole discretion will not jeopardize the success of the offering (the securities so included to be
apportioned pro rata among the selling stockholders according to the total amount of securities entitled to be included therein owned by
each selling stockholder or in such other proportions as shall mutually be agreed to by such selling stockholders) but in no event shall

(i) the amount of securities of the selling Holders included in the offering be reduced below thirty percent (30%) of the total amount of
securities included in such offering, unless such offering is the initial public offering of the Company's securities in which case the
selling stockholders may be excluded if the underwriters make the determination described above, or (ii) notwithstanding (i) above,
any shares being sold by a stockholder exercising a demand registration right similar to that granted in Section 1.2 hereof be excluded
from such offering. For purposes of the preceding parenthetical concerning apportionment, for any selling stockholder which is a
holder of Registrable Securities and which is a partnership or corporation, the partners, retired partners and stockholders of such
holder, or the estates and family members of any such partners and retired partners and any trusts for the benefit of any of the
foregoing persons shall be deemed to be a single "selling stockholder", and any pro-rata reduction with respect to such "selling
stockholder" shall be based upon the aggregate amount of shares carrying registration rights owned by all entities and individuals
included in such "selling stockholder", as defined in this sentence.
1.9 Delay of Registration. No Holder shall have any right to obtain or seek an injunction restraining or otherwise delaying
any such registration as the result of any controversy that might arise with respect to the interpretation or implementation of this
Section 1.
5

1.10 Indemnification.

In the event any Registrable Securities are included in a registration statement under this Section 1:

(a) To the extent permitted by law, the Company will indemnify and hold harmless each Holder, any underwriter (as
defined in the Act) for such Holder and each person, if any, who controls such Holder or underwriter within the meaning of the
Act or the Securities Exchange Act of 1934, as amended (together with all rules and regulations promulgated thereunder, the
"1934 Act"), against any losses, claims, damages, or liabilities (joint or several) to which they may become subject under the
Act, or the 1934 Act, or other federal or state law, insofar as such losses, claims, damages, or liabilities (or actions in respect
thereof) arise out of or are based upon any of the following statements, omissions or violations (collectively a "Violation"):
(i) any untrue statement or alleged untrue statement of a material fact contained in such registration statement, including any
preliminary prospectus or final prospectus contained therein or any amendments or supplements thereto, (ii) the omission or
alleged omission to state therein a material fact required to be stated therein, or necessary to make the statements therein not
misleading, or (iii) any violation or alleged violation by the Company of the Act, the 1934 Act, any state securities law or any
rule or regulation promulgated under the Act, or the 1934 Act or any state securities law; and the Company will pay to each
such Holder, underwriter or controlling person any legal or other expenses reasonably incurred by them in connection with
investigating or defending any such loss, claim, damage, liability, or action; provided, however, that the indemnity agreement
contained in this subsection 1.10(a) shall not apply to amounts paid in settlement of any such loss, claim, damage, liability, or
action if such settlement is effected without the consent of the Company (which consent shall not be unreasonably withheld),
nor shall the Company be liable in any such case for any such loss, claim, damage, liability, or action to the extent that it
arises out of or is based upon a Violation which occurs in reliance upon and in conformity with written information furnished
expressly for use in connection with such registration by any such Holder, underwriter or controlling person.
(b) To the extent permitted by law, each selling Holder will indemnify and hold harmless the Company, each of its
directors, each of its officers who has signed the registration statement, each person, if any, who controls the Company within
the meaning of the Act, any underwriter, any other Holder selling securities in such registration statement and any controlling
person of any such underwriter or other Holder, against any losses, claims, damages, or liabilities (joint or several) to which
any of the foregoing persons may become subject, under the Act, or the 1934 Act, or other federal or state law, insofar as such
losses, claims, damages, or liabilities (or actions in respect thereto) arise out of or are based upon any Violation, in each case
to the extent (and only to the extent) that such Violation occurs in reliance upon and in conformity with written information
furnished by such Holder under an instrument duly executed by such Holder expressly for use in connection with such
registration; and each such Holder will pay any legal or other expenses reasonably incurred by any person intended to be
indemnified pursuant to this subsection 1.10(b), in connection with investigating or defending any such loss, claim, damage,
liability, or action; provided, however, that the indemnity agreement contained in this subsection 1.10(b) shall not apply to
amounts paid in settlement of any such loss, claim, damage, liability or action if such settlement is effected without the
consent of the Holder, which consent shall not be unreasonably withheld; provided, that, in no event shall any indemnity
under this subsection 1.10(b) exceed the net proceeds from the offering received by such Holder.

(c) Promptly after receipt by an indemnified party under this Section 1.10 of notice of the commencement of any action
(including any governmental action), such indemnified party will, if a claim in respect thereof is to be made against any
indemnifying party under this
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Section 1.10, deliver to the indemnifying party a written notice of the commencement thereof and the indemnifying party shall
have the right to participate in, and, to the extent the indemnifying party so desires, jointly with any other indemnifying party
similarly noticed, to assume the defense thereof with counsel mutually satisfactory to the parties; provided, however, that an
indemnified party (together with all other indemnified parties which may be represented without conflict by one counsel) shall

have the right to retain one separate counsel, with the fees and expenses to be paid by the indemnifying party, if representation
of such indemnified party by the counsel retained by the indemnifying party would be inappropriate due to actual or potential
differing interests between such indemnified party and any other party represented by such counsel in such proceeding. The
failure to deliver written notice to the indemnifying party within a reasonable time of the commencement of any such action, if
prejudicial to its ability to defend such action, shall relieve such indemnifying party of any liability to the indemnified party
under this Section 1.10 to the extent of such prejudice, but the omission so to deliver written notice to the indemnifying party
will not relieve it of any liability that it may have to any indemnified party otherwise than under this Section 1.10.
(d) If the indemnification provided for in this Section 1.10 is held by a court of competent jurisdiction to be unavailable to
an indemnified party with respect to any loss, liability, claim, damage or expense referred to therein, then the indemnifying
party, in lieu of indemnifying such indemnified party hereunder, shall contribute to the amount paid or payable by such
indemnified party as a result of such loss, liability, claim, damage or expense in such proportion as is appropriate to reflect the
relative fault of the indemnifying party on the one hand and of the indemnified party on the other in connection with the
Violations that resulted in such loss, liability, claim, damage or expense as well as any other relevant equitable considerations.
The relative fault of the indemnifying party and of the indemnified party shall be determined by a court of law by reference to,
among other things, whether the untrue or alleged untrue statement of a material fact or the omission to state a material fact
relates to information supplied by the indemnifying party or by the indemnified party and the parties' relative intent, knowledge,
access to information, and opportunity to correct or prevent such statement or omission; provided, that in no event shall any
contribution by a Holder hereunder exceed the net proceeds from the offering received by such Holder.

(e) Notwithstanding the foregoing, to the extent that the provisions on indemnification and contribution contained in the
underwriting agreement entered into in connection with the underwritten public offering are in conflict with the foregoing
provisions, the provisions in the underwriting agreement shall control.
(f) The obligations of the Company and Holders under this Section 1.10 shall survive the completion of any offering of
Registrable Securities in a registration statement under this Section 1, and otherwise.
1.11 Reports Under Securities Exchange Act of 1934. With a view to making available to the Holders the benefits of
Rule 144 promulgated under the Act and any other rule or regulation of the SEC that may at any time permit a Holder to sell
securities of the Company to the public without registration or pursuant to a registration on Form S-3, the Company agrees to:

(a) make and keep public information available, as those terms are understood and defined in SEC Rule 144, at all
times after ninety (90) days after the effective date of the first registration statement filed by the Company for the offering of its
securities to the general public;
(b) file with the SEC in a timely manner all reports and other documents required of the Company under the Act and the
1934 Act; and
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(c) furnish to any Holder, so long as the Holder owns any Registrable Securities, forthwith upon request (i) a written
statement by the Company that it has complied with the reporting requirements of SEC Rule 144 (at any time after ninety
(90) days after the effective date of the first registration statement filed by the Company), the Act and the 1934 Act (at any time
after it has become subject to such reporting requirements), or that it qualifies as a registrant whose securities may be resold
pursuant to Form S-3 (at any time after it so qualifies), (ii) a copy of the most recent annual or quarterly report of the Company
and such other reports and documents so filed by the Company and (iii) such other information as may be reasonably
requested in availing any Holder of any rule or regulation of the SEC which permits the selling of any such securities without
registration or pursuant to such form.
1.12 Form S-3 Registration. In case the Company shall receive from the Holders of at least thirty percent (30%) of the
Registrable Securities then outstanding a written request or requests that the Company effect a registration on Form S-3 and any
related qualification or compliance with respect to all or a part of the Registrable Securities owned by such Holders, the Company will:

(a) promptly give written notice of the proposed registration, and any related qualification or compliance, to all other
Holders; and
(b) as soon as practicable, effect such registration and all such qualifications and compliances as may be so requested
and as would permit or facilitate the sale and distribution of all or such portion of such Holder's or Holders' Registrable
Securities as are specified in such request, together with all or such portion of the Registrable Securities of any other Holder or
Holders joining in such request as are specified in a written request given within 15 days after receipt of such written notice
from the Company; provided, however, that the Company shall not be obligated to effect any such registration, qualification or
compliance, pursuant to this Section 1.12: (1) if Form S-3 is not available for such offering by the Holders; (2) if the Holders,
together with the holders of any other securities of the Company entitled to inclusion in such registration, propose to sell
Registrable Securities and such other securities (if any) at an aggregate price to the public of less than $2,500,000, net of
underwriters' discounts and commissions; (3) if the Company shall furnish to the Holders a certificate signed by the
Company's President stating that in the good faith judgment of the Company's Board of Directors, it would be seriously
detrimental to the Company and its stockholders for such Form S-3 Registration to be effected at such time, in which event the

Company shall have the right to defer the filing of the Form S-3 registration statement for a period of not more than 90 days
after receipt of the request of the Holder or Holders under this Section 1.12; provided, however, that the Company shall not
utilize this right more than once in any twelve (12)-month period; (4) if the Company has, within the twelve (12) month period
preceding the date of such request, already effected two (2) registrations on Form S-3 for the Holders pursuant to this
Section 1.12; (5) as to any Holder, if such Holder is then entitled to sell all of the Registrable Securities held by such Holder
within any three (3) month period under SEC Rule 144 of the Act; or (6) in any particular jurisdiction in which the Company
would be required to qualify to do business or to execute a general consent to service of process in effecting such registration,
qualification or compliance.
(c) Subject to the foregoing, the Company shall file a registration statement covering the Registrable Securities and other
securities so requested to be registered as soon as practicable after receipt of the request or requests of the Holders. All
reasonable expenses incurred in connection with the first two registrations requested pursuant to Section 1.12 shall be borne
by the Company, including (without limitation) all registration, filing, qualification, printer's and accounting fees and the
reasonable fees and disbursements of counsel for the selling Holder or Holders (provided that the Company's obligation to pay
the reasonable fees and
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disbursements of one counsel for the selling Holder or Holders shall not exceed $15,000) and counsel for the Company.
Registrations effected pursuant to this Section 1.12 shall not be counted as demands for registration or registrations effected
pursuant to Sections 1.2 or 1.3 hereof, respectively.
1.13 Assignment of Registration Rights. The rights to cause the Company to register Registrable Securities pursuant to this
Section 1 may be assigned (but only with all related obligations) by a Holder (a) to a transferee or assignee or affiliated group of
transferees or assignees of such securities who, after such assignment or transfer, holds at least 250,000 shares of Registrable
Securities (subject to appropriate adjustment for stock splits, stock dividends, combinations and other recapitalizations), (b) to any
partner or retired partner of any Holder which is a partnership or (c) to any family member or trust for the benefit of any individual
Holder; provided the Company is, within a reasonable time after such transfer, furnished with written notice of the name and address
of such transferee or assignee and the securities with respect to which such registration rights are being assigned; and provided,
further, that such assignment shall be effective only if immediately following such transfer the further disposition of such securities by
the transferee or assignee is restricted under the Act. For the purposes of determining the number of shares of Registrable Securities
held by a transferee or assignee, the holdings of transferees and assignees of a partnership who are partners or retired partners of
such partnership (including spouses and ancestors, lineal descendants and siblings of such partners or spouses who acquire
Registrable Securities by gift, will or intestate succession) shall be aggregated together and with the partnership; provided that all
assignees and transferees who would not qualify individually for assignment of registration rights shall have a single attorney-in-fact
for the purpose of exercising any rights, receiving notices or taking any action under this Section 1.
1.14 Limitations on Subsequent Registration Rights. From and after the date of this Agreement, the Company shall not,
without the prior written consent of the Holders of a majority of the outstanding Registrable Securities, enter into any agreement with
any holder or prospective holder of any securities of the Company which would allow such holder or prospective holder (a) to include
such securities in any registration filed under Section 1.2, 1.3 or 1.12 hereof, unless under the terms of such agreement, such holder
or prospective holder may include such securities in any such registration only to the extent that the inclusion of his securities will not
reduce the amount of the Registrable Securities of the Holders which is included or (b) to make a demand registration which could
result in such registration statement being declared effective prior to the earlier of either of the dates set forth in subsection 1.2(a)
hereof or within 120 days of the effective date of any registration effected pursuant to Section 1.2 hereof.
1.15 "Market Stand-Off" Agreement. Each Holder hereby agrees that, during the period of duration specified by the Company
and an underwriter of Common Stock or other securities of the Company, following the effective date of a registration statement of the
Company filed under the Act, it shall not, to the extent requested by the Company and such underwriter, directly or indirectly sell, offer
to sell, contract to sell (including, without limitation, any short sale), grant any option to purchase or otherwise transfer or dispose of
(other than to donees or partners of Investors who agree to be similarly bound) any securities of the Company held by it at any time
during such period except Common Stock included in such registration; provided, however, that such agreement shall only apply to
the first such registration statement of the Company which covers Common Stock (or other securities) to be sold on its behalf to the
public in an underwritten offering and that such agreement shall not exceed 180 days after the effective date for such registration
statement.

In order to enforce the foregoing covenant, the Company may impose stop-transfer instructions with respect to the Registrable
Securities of each Investor (and the shares or securities of every other person subject to the foregoing restriction) until the end of such
period.
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1.16 Termination of Registration Rights. No Holder shall be entitled to exercise any right provided for in this Section 1 after the
earlier of (i) five (5) years following the consummation of the sale of securities pursuant to a registration statement filed by the
Company under the Act in connection with the initial firm commitment underwritten offering of its securities to the general public or

(ii) such time as Rule 144 or another similar exemption under the Act is available for the sale of all of such Holder's shares during a
ninety (90)-day period without registration.
2.

Covenants of the Company.
2.1 Delivery of Financial Statements. The Company shall deliver to each Investor who holds a minimum of 375,000 shares
of Registrable Securities (subject to appropriate adjustment for stock splits, stock dividends, combinations and other recapitalizations):
(a) as soon as practicable, but in any event within 120 days after the end of each fiscal year of the Company, an income
statement for such fiscal year, a balance sheet of the Company and statement of stockholder's equity as of the end of such
year, and a schedule as to the sources and applications of funds for such year, such year-end financial reports to be in
reasonable detail, prepared in accordance with generally accepted accounting principles ("gaap"), and if requested by the
Holders holding a majority of the Registrable Securities, audited and certified by independent public accountants of nationally
recognized standing selected by the Company;
(b) as soon as practicable, but in any event within forty-five (45) days after the end of each of the first three (3) quarters of
each fiscal year of the Company, an unaudited profit or loss statement, schedule as to the sources and application of funds for
such fiscal quarter and an unaudited balance sheet as of the end of such fiscal quarter;

(c) within thirty (30) days of the end of each month, an unaudited income statement and schedule as to the sources and
application of funds and balance sheet for and as of the end of such month, in reasonable detail; and
(d) as soon as practicable, but in any event no later than sixty (60) days prior to the end of each fiscal year, a budget and
business plan for the next fiscal year, prepared on a monthly basis, including balance sheets, projected profit and loss
statements and sources and applications of funds statements for such months and, as soon as prepared, any other budgets or
revised budgets prepared by the Company.

2.2 Inspection. The Company shall permit each Investor, at such Investor's expense, to visit and inspect the Company's
properties, to examine its books of account and records and to discuss the Company's affairs, finances and accounts with its officers,
all at such reasonable times as may be requested by the Investor; provided, however, that the Company shall not be obligated
pursuant to this Section 2.2 to provide access to any information which it reasonably considers to be a trade secret or similar
confidential information.
2.3 Termination of Information and Inspection Covenants. The covenants set forth in Sections 2.1 and 2.2 hereof shall
terminate as to Investors and be of no further force or effect when (i) the sale of securities pursuant to a registration statement filed by
the Company under the Act in connection with the firm commitment underwritten offering of its securities to the general public is
consummated, (ii) when the Company first becomes subject to the periodic reporting requirements of Sections 12(g) or 15(d) of the
1934 Act or (iii) the date upon which there are no Registrable Securities outstanding, whichever event shall first occur.
2.4 Right of First Offer. Subject to the terms and conditions specified in this Section 2.4, the Company hereby grants to
Marino and each Investor so long as such Investor holds at least 250,000 shares of Series A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock,
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Series D Preferred Stock or Series D-1 Preferred Stock (each a "Major Investor" and together with Marino, each a "Rights Holder"), a
right of first offer with respect to future sales by the Company of its Shares (as hereinafter defined). For purposes of this Section 2.4, a
Major Investor includes any general partners and affiliates of an Investor. A Major Investor shall be entitled to apportion the right of first
offer hereby granted it among itself and its partners and affiliates in such proportions as it deems appropriate.
Each time the Company proposes to offer any shares of, or securities convertible into or exercisable for any shares of, any class
of its capital stock ("Shares"), the Company shall first make an offering of such Shares to each Rights Holder in accordance with the
following provisions:
(a) The Company shall deliver a notice by certified mail ("Notice") to each Rights Holder stating (i) its bona fide intention
to offer such Shares, (ii) the number of such Shares to be offered, and (iii) the price and terms, if any, upon which it proposes
to offer such Shares.
(b) By written notification received by the Company within thirty (30) calendar days after receipt of the Notice, each Rights
Holder may elect to purchase or obtain, at the price and on the terms specified in the Notice, up to that portion of such Shares
which equals the proportion that the number of shares of Common Stock issued and held, or issuable upon conversion of the
Company's Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock and/or
Series D-1 Preferred Stock then held, by such Rights Holder bears to the total number of shares of Common Stock
outstanding as of the date of the Notice (assuming full conversion and exercise of all convertible and exercisable securities). If
all of the Shares offered to the Rights Holders are not purchased by the Rights Holders, the Company shall reoffer any
remaining Shares to the Rights Holders purchasing their full allotment upon the terms set forth in Sections 2.4(a) and 2.4(b),
except that such Rights Holders must exercise or decline such additional purchase rights within five (5) days after the receipt of

such reoffer.
(c) If all Shares referred to in the Notice are not elected to be obtained as provided in subsection 2.4(b) hereof, the
Company may, during the sixty (60)-day period following the expiration of the periods provided in subsection 2.4(b) hereof,
offer the remaining unsubscribed portion of such Shares to any person or persons at a price not less than, and upon terms no
more favorable to the offeree than those specified in the Notice. If the Company does not consummate such sale within the
sixty (60)-day period, the right provided hereunder shall be deemed to be revived and such Shares shall not be offered unless
first reoffered to each Rights Holder in accordance herewith.

(d) The right of first offer in this Section 2.4 shall not be applicable (i) to shares of capital stock (or options, warrants or
other rights to purchase such capital stock) issuable or issued to (x) employees, consultants or directors of the Company
pursuant to a stock option plan, restricted stock plan or other similar arrangement approved by the Company's Board of
Directors (including, for issuances pursuant to any stock option plan, restricted stock plan or other arrangement adopted after
the date of this Agreement, a majority of the directors elected solely by the holders of one or more series of Preferred Stock;
provided, however, that such vote of the majority of the directors elected solely by the holders of one or more series of Preferred
Stock shall not be required for issuances pursuant to the Company's 1998 Stock Option/Stock Issuance Plan), or (y) vendors,
suppliers, customers, or other persons affiliated with such organizations with which the Company has a commercial
relationship, provided that any such issuances after the date of this Agreement are approved by the Company's Board of
Directors, including a majority of the directors elected solely by the holders of one or more series of Preferred Stock, (ii) to or
after consummation of a public offering of the Company's
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equity securities, (iii) to the issuance of securities pursuant to the conversion or exercise of convertible or exercisable
securities, (iv) to the issuance of securities in connection with a bona fide business acquisition of or by the Company, whether
by merger, consolidation, sale of assets, sale or exchange of stock or otherwise that is approved by the Company's Board of
Directors, including a majority of the directors elected solely by the holders of one or more series of Preferred Stock, provided
that any such issuance is to a broker, financial advisor, the seller, the seller's stockholders and/or the seller's creditors, (v) to
the issuance of securities in connection with any stock split, stock dividend combination or other recapitalization of the
Company, (vi) to the issuance of any securities issued pursuant to any equipment leasing arrangement, or debt financing from
a bank or similar financial institution, so long as such transaction is approved by the Company's Board of Directors, including
a majority of the directors elected solely by the holders of one or more series of Preferred Stock, (vii) to the issuance of any
securities to a third party who is entering into a partnership, joint venture, strategic alliance, or technology transfer or
development arrangement with the Company, provided that such issuance has been approved by the Company's Board of
Directors, including a majority of the directors elected solely by the holders of one or more series of Preferred Stock; and (viii) to
the issuance of securities to any placement agent in connection with a private placement of the Company's securities, provided
that such issuance has been approved by the Company's Board of Directors, including, for issuances after the date of this
Agreement, a majority of the directors elected solely by the holders of one or more series of Preferred Stock.
2.5 Termination of Rights. The rights set forth in Section 2.4 hereof shall terminate and be of no further force or effect upon
the earlier of (i) the sale of securities pursuant to a registration statement filed by the Company under the Act in connection with the
firm commitment underwritten offering of its securities to the general public, at an offering price of at least $9.75 per share (as
adjusted for any stock dividends, stock splits, combinations or other recapitalizations with respect to such shares) and $50,000,000 in
the aggregate, or (ii) the closing of any merger or consolidation of the Company in which the stockholders of the Company
immediately prior to such merger or consolidation retain less than fifty percent (50%) of the voting power of the Company immediately
following such merger or consolidation. Rights set forth in Section 2.4 hereof shall not apply to either of the terminating events
described in the preceding sentence.

2.6 Key Man Life Insurance. The Company shall use its best efforts to obtain and maintain in full force and effect term life
insurance in the amount of one million dollars ($1,000,000) on the life of Alexis V. Lukianov; naming the Company as beneficiary.
The preceding obligation shall terminate upon the occurrence of an event described in Section 2.5 above.
3.

Miscellaneous.
3.1 Successors and Assigns. Except as otherwise provided herein, the terms and conditions of this Agreement shall inure to
the benefit of and be binding upon the respective successors and assigns of the parties (including transferees of any shares of
Registrable Securities). Nothing in this Agreement, express or implied, is intended to confer upon any party other than the parties
hereto or their respective successors and assigns any rights, remedies, obligations or liabilities under or by reason of this Agreement,
except as expressly provided in this Agreement.

3.2 Governing Law. This Agreement shall be governed by and construed under the laws of the State of California as applied
to agreements among California residents entered into and to be performed entirely within California.
3.3 Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original,
but all of which together shall constitute one and the same instrument.
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3.4 Titles and Subtitles. The titles and subtitles used in this Agreement are used for convenience only and are not to be
considered in construing or interpreting this Agreement.
3.5 Notices. Unless otherwise provided, any notice required or permitted under this Agreement shall be given in writing and
shall be sent to the address/fax number indicated for such party on the signature page hereof (provided that any party may at any time
change its address/fax number for notice by providing ten (10) days advance written notice to the other parties), and shall be deemed
effectively given upon (i) personal delivery to the party to be notified, (ii) the time of successful facsimile transmission to the party to be
notified, (iii) one (1) day following sending by reputable overnight delivery service or (iv) three (3) days following deposit with the
United States Post Office, by registered or certified mail, postage prepaid.

3.6 Expenses. If any action at law or in equity is necessary to enforce or interpret the terms of this Agreement, the prevailing
party shall be entitled to reasonable attorneys' fees, costs and necessary disbursements in addition to any other relief to which such
party may be entitled.
3.7 Amendments and Waivers. Except as otherwise provided in Section 1.3 of the Purchase Agreement, any term of this
Agreement may be amended and the observance of any term of this Agreement may be waived (either generally or in a particular
instance and either retroactively or prospectively), only with the written consent of the Company and holders of at least sixty six and

two-thirds percent (66 2 /3%) of the Registrable Securities then outstanding. Any amendment or waiver effected in accordance with this
Section 3.7 shall be binding upon each holder of any Registrable Securities then outstanding, each future holder of all such
Registrable Securities, and the Company, whether or not such holder in fact consented to such amendment or waiver.
3.8 Severability. If one or more provisions of this Agreement are held to be unenforceable under applicable law, such
provision shall be excluded from this Agreement and the balance of the Agreement shall be interpreted as if such provision were so
excluded and shall be enforceable in accordance with its terms.
3.9 Aggregation of Stock. All shares of Registrable Securities held or acquired by affiliated entities or persons shall be
aggregated together for the purpose of determining the availability of any rights under this Agreement.
3.10 Prior Rights Agreement.
force or effect.

The Prior Rights Agreement is superceded in its entirety by this Agreement and is of no further

3.11 Limited Parties. Marino is a party to this Agreement only with respect to Sections 2.4, 2.5 and 3. GATX is a party to this
Agreement only with respect to Sections 1 and 3, and shall be deemed an "Investor" or "Holder" with respect to only those provisions
of the Agreement.

3.12 Entire Agreement. This Agreement (including the Exhibits hereto, if any) constitutes the full and entire understanding
and agreement between the parties with regard to the subjects hereof and thereof.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written.

COMPANY:
NUVASIVE, INC.
By:

/s/ Alexis Lukianov

Alexis V. Lukianov, President

INVESTORS:
WILLIAM BLAIR CAPITAL PARTNERS VII, QP, L.P.
By:
Its:

William Blair Capital Management VII, L.P.
General Partner

By:
Its:

William Blair Capital Management VII, L.L.C.
General Partner
By:

/s/ illegible

Title:
Address:

Managing Director

227 W. Monroe Street
35th Floor
Chicago, Illinois 60606

WILLIAM BLAIR CAPITAL PARTNERS VII, L.P.

Address:

By:
Its:

William Blair Capital Management VII, L.P.
General Partner

By:
Its:

William Blair Capital Management, L.L.C.
General Partner
By:

/s/ illegible

Title:

Managing Director

227 W. Monroe Street
35th Floor
Chicago, Illinois 60606

[SIGNATURE PAGE TO SECOND AMENDED AND RESTATED
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ENTERPRISE PARTNERS IV, L.P.
By:

Address:

Enterprise Management Partners IV

By:

/s/ Andrew Senyei

Title:

General Partner

2223 Avenida de la Playa, Suite 300
La Jolla, CA 92037
Attention: Andrew Senyei

ENTERPRISE PARTNERS IV ASSOCIATES, L.P.
By:
Its:

Address:

Enterprise Management Partners IV
General Partner

By:

/s/ Andrew Senyei

Title:

General Partner

2223 Avenida de la Playa, Suite 300
La Jolla, CA 92037
Attention: Andrew Senyei

ENTERPRISE PARTNERS ANNEX FUND IV, L.P.

Address:

By:

Enterprise Management Partners IV-A, L.P.

By:

/s/ Andrew Senyei

Name:

Andrew E. Senyei, M.D.

Title:

General Partner

2223 Avenida de la Playa, Suite 300
La Jolla, CA 92037
Attention: Andrew Senyei

ENTERPRISE PARTNERS ANNEX FUND IV-A, L.P.

Address:

By:

Enterprise Management Partners IV-A, L.P.

By:

/s/ Andrew Senyei

Name:

Andrew E. Senyei, M.D.

Title:

General Partner

2223 Avenida de la Playa, Suite 300
La Jolla, CA 92037
Attention: Andrew Senyei

[SIGNATURE PAGE TO SECOND AMENDED AND RESTATED
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KLEINER PERKINS CAUFIELD & BYERS VIII, L.P.
By:

/s/ Joseph Lacob

Joseph Lacob, General Partner
Address:

2750 Sand Hill Road
Menlo Park, CA 94025
Attn: Joseph Lacob

KPCB LIFE SCIENCES ZAIBATSU FUND II
By:

/s/ Joseph Lacob

Joseph Lacob, General Partner
Address:

2750 Sand Hill Road
Menlo Park, CA 94025
Attn: Joseph Lacob

KPCB VIII FOUNDERS FUND
By:

/s/ Joseph Lacob

Joseph Lacob, General Partner
Address:

2750 Sand Hill Road
Menlo Park, CA 94025
Attn: Joseph Lacob

[SIGNATURE PAGE TO SECOND AMENDED AND RESTATED
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DOMAIN PARTNERS IV, L.P.
By:

One Palmer Square Associates IV, L.L.C.,
its General Partner

By:

/s/ Kathleen K. Shoemaker

Kathleen K. Schoemaker,
Managing Member
Address:

One Palmer Square
Princeton, NJ 08542

DP IV ASSOCIATES, L.P.
By:

One Palmer Square Associates IV, L.L.C.,
its General Partner

By:

/s/ Kathleen K. Shoemaker

Kathleen K. Schoemaker,
Managing Member
Address:

One Palmer Square
Princeton, NJ 08542

CAPITAL TECHNOLOGIES CDPQ INC.
(FORMERLY SOFINOV, SOCIÉTÉ FINANCIÈRE
D'INNOVATION INC.)
By:

/s/ Denis Dionne

Denis Dionne, President

Address:

By:

/s/ Pierre Cantin

Name:

Pierre Cantin

Title:

Partner

1801 Ave McGill College, 13th Floor, Office no. 1300
Montréal, Québec, Canada
H3A 2N4

[SIGNATURE PAGE TO SECOND AMENDED AND RESTATED
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A. M. PAPPAS TECHAMP II, LP
By:

AMP&A Management II, LLC,
its General Partner

By:

/s/ Ford S. Worthy

Ford S. Worthy, Senior Vice President
Address:

7030 Kit Creek Road
P.O. Box 110287
Research Triangle Park, NC 27709

[SIGNATURE PAGE TO SECOND AMENDED AND RESTATED
INVESTORS' RIGHTS AGREEMENT]

SCHEDULE A
SCHEDULE OF INVESTORS
Enterprise Partners IV, L.P.
Enterprise Partners IV Associates, L.P.
Enterprise Partners Annex Fund IV, L.P.
Enterprise Partners Annex Fund IV-A, L.P.
Kleiner Perkins Caufield & Byers VIII
KPCB Life Sciences Zaibatsu Fund II
KPCB VIII Founders Fund
Brobeck, Phleger & Harrison LLP
Craig S. Andrews

Domain Partners IV, L.P.
DP IV Associates, L.P.
Comdisco, Inc.
Matthew Frank
William Blair Capital Partners VII, QP, L.P.
William Blair Capital Partners VII, L.P.
Capital Technologies CDPQ Inc.
A. M. Pappas TechAMP II, LP
Robertson Stephens, Inc.
RS Coinvestment Fund, L.L.C.
Johnson & Johnson Development Corporation
Schedule A-1
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EXHIBIT 4.2
NUVASIVE, INC.
AMENDMENT NO. 1 TO
SECOND AMENDED AND RESTATED INVESTORS' RIGHTS AGREEMENT
This Amendment No. 1 to Second Amended and Restated Investors' Rights Agreement (this "Amendment") is made as of June 19,
2003 by and among NuVasive, Inc., Inc., a Delaware corporation (the "Company"), and the persons and entities listed on Schedule A hereto
(each, an "Investor" and collectively, the "Investors"). Capitalized terms used herein which are not defined herein shall have the definition
ascribed to them in the Second Amended and Restated Investors' Rights Agreement dated July 11, 2002 (the "Agreement"), among the
Company and certain of the Investors (the "Existing Investors").

RECITALS
A. The Company and the Existing Investors have previously entered into the Agreement, pursuant to which the Existing Investors have
certain registration and other investor rights.
B. The Company desires to sell and issue additional shares of its Series D-1 Preferred Stock ("Series D-1 Preferred Stock") and
warrants to purchase shares of its Common Stock ("Common Stock") pursuant to the terms and conditions set forth in the Series D-1
Preferred Stock and Warrant Purchase Agreement dated as of the date of this Amendment (the "Purchase Agreement") to certain of the
Existing Investors and other new Investors (each, a "New Investor" and collectively, the "New Investors") and such Investors desire to
purchase the Series D-1 Preferred Stock and Warrants from the Company pursuant to the terms and conditions of the Purchase Agreement.

C. The Company and the Existing Investors desire to amend the Agreement to add the New Investors as additional parties to the
Agreement as "Investors" whether such New Investors acquire shares of Series D-1 Preferred Stock and Warrants in the Closing (as defined
in the Purchase Agreement) or an Additional Closing (as defined in the Purchase Agreement).
D. The Company and the Existing Investors acknowledge that they are entering into this Amendment as an inducement to and in
consideration of the New Investors' purchase of the Series D-1 Preferred Stock and Warrants in the Closing or an Additional Closing.
E. Section 3.7 of the Agreement provides that the Agreement may be amended with the written consent of (1) the Company and (2) the

Existing Investors holding sixty-six and two-thirds percent (66 2 /3%) of the Registrable Securities then outstanding.

AGREEMENT
NOW, THEREFORE, in consideration of the foregoing and the promises and covenants contained herein and in the Agreement, and for
other good and valuable consideration the receipt of which is hereby acknowledged, the parties hereto agree as follows:
1. Addition of New Investors. By executing this Amendment and purchasing shares of Series D-1 Preferred Stock and Warrants in
the Closing or an Additional Closing, the Agreement is hereby amended to add each New Investor as a party to the Agreement and such New
Investor agrees to be bound by the terms and conditions of the Agreement and this Amendment as an Investor and Holder, as applicable.
Schedule A attached hereto shall be amended to add each New Investor.

2. Effect of Amendment. Except as expressly modified by this Amendment, the Agreement shall remain unmodified and in full force
and effect.
3. Entire Agreement. This Amendment together with the Agreement and all documents referred to herein and therein constitute the
full and entire understanding and agreement between the parties with regard to the subjects hereof and thereof.

4. Successors and Assigns. Except as otherwise provided herein, the terms and conditions of this Amendment shall inure to the
benefit of and be binding upon the respective successors and assigns of the parties. Nothing in this Amendment, express or implied, is
intended to confer upon any party other than the parties hereto or their respective successors and assigns any rights, remedies, obligations,
or liabilities under or by reason of this Amendment, except as expressly provided in this Amendment.
5. Governing Law. This Amendment shall be governed by and construed under the laws of the State of California as applied to
agreements among California residents entered into and to be performed entirely within California.

6. Counterparts. This Amendment may be executed in two or more counterparts and the signatures delivered by facsimile, each of
which shall be deemed an original, with the same effect as if the signatures were upon the same instrument and delivered in person.

7. Amendments and Waivers. Any term of this Amendment may be amended and the observance of any term hereof may be waived
(either generally or in a particular instance and either retroactively or prospectively), only with the written consent of (a) the Company and

(b) the person and entities holding sixty-six and two-thirds percent (66 2 /3%) of the Registrable Securities then outstanding. Any amendment
or waiver effected in accordance with this paragraph shall be binding upon all the Investors, each transferee, and the Company.
8. Severability. If one or more provisions of this Amendment are held to be unenforceable under applicable law, such provision shall
be excluded from this Amendment and the balance of the Amendment shall be interpreted as if such provision were so excluded and shall be
enforceable in accordance with its terms.
9. Representation. By executing this Amendment, each Investor acknowledges and agrees that Heller Ehrman White & McAuliffe
LLP represents the Company solely and that Investor has had an opportunity to consult with its own attorney in connection with this
Agreement.
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IN WITNESS WHEREOF, the parties have executed this Amendment as of the date first above written.

NUVASIVE, INC.
By:

/s/ ALEXIS V. LUKIANOV

Alexis V. Lukianov, President
Address:

10065 Old Grove Road,
San Diego, CA 92131

INVESTORS:
WILLIAM BLAIR CAPITAL PARTNERS VII, QP, L.P.

Address:

By:
Its:

William Blair Capital Management VII, L.P.
General Partner

By:
Its:

William Blair Capital Management VII, L.L.C.
General Partner
By:

/s/ A. M. MINOCHERHOMJEE

Title:

Managing Director

227 West Monroe Street, 35th Floor
Chicago, Illinois 60606

WILLIAM BLAIR CAPITAL PARTNERS VII, L.P.

Address:

By:
Its:

William Blair Capital Management VII, L.P.
General Partner

By:
Its:

William Blair Capital Management, L.L.C.
General Partner
By:

/s/ A. M. MINOCHERHOMJEE

Title:

Managing Director

227 West Monroe Street, 35th Floor
Chicago, Illinois 60606

[SIGNATURE PAGE TO SECOND AMENDED AND RESTATED
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ENTERPRISE PARTNERS IV, LP

By:
Its:

Address:

Enterprise Management Partners IV, LP
General Partner

By:

/s/ ANDREW SENYEI

Title:

General Partner

2223 Avenida de la Playa, Suite 300
La Jolla, CA 92037
Attention: Andrew Senyei

ENTERPRISE PARTNERS IV ASSOCIATES, LP
By:
Its:

Address:

Enterprise Management Partners IV, LP
General Partner

By:

/s/ ANDREW SENYEI

Title:

General Partner

2223 Avenida de la Playa, Suite 300
La Jolla, CA 92037
Attention: Andrew Senyei

ENTERPRISE PARTNERS ANNEX FUND IV, LP
By:
Its:

Address:

Enterprise Management Partners IV-A, LP
General Partner

By:

/s/ ANDREW SENYEI

Title:

General Partner

2223 Avenida de la Playa, Suite 300
La Jolla, CA 92037
Attention: Andrew Senyei

ENTERPRISE PARTNERS ANNEX FUND IV-A, L.P.
By:
Its:

Address:

Enterprise Management Partners IV-A, LP
General Partner

By:

/s/ ANDREW SENYEI

Title:

General Partner

2223 Avenida de la Playa, Suite 300
La Jolla, CA 92037
Attention: Andrew Senyei

[SIGNATURE PAGE TO SECOND AMENDED AND RESTATED
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KLEINER PERKINS CAUFIELD & BYERS VIII, L.P.
By:

/s/ JOSEPH LACOB

Joseph Lacob, General Partner
Address:

2750 Sand Hill Road
Menlo Park, CA 94025
Attn: Joseph Lacob

KPCB LIFE SCIENCES ZAIBATSU FUND II
By:

/s/ JOSEPH LACOB

Joseph Lacob, General Partner
Address:

2750 Sand Hill Road
Menlo Park, CA 94025
Attn: Joseph Lacob

KPCB VIII FOUNDERS FUND
By:

/s/ JOSEPH LACOB

Joseph Lacob, General Partner
Address:

2750 Sand Hill Road
Menlo Park, CA 94025
Attn: Joseph Lacob

DOMAIN PARTNERS IV, L.P.
By:
Its:

One Palmer Square Associates IV, L.L.C.
General Partner
/s/ KATHLEEN K. SCHOEMAKER

By:

Kathleen K. Schoemaker,
Managing Member
Address:

One Palmer Square
Princeton, NJ 08542

DP IV ASSOCIATES, L.P.
By:
Its

One Palmer Square Associates IV, L.L.C.
General Partner
/s/ KATHLEEN K. SCHOEMAKER

By:

Kathleen K. Schoemaker,
Managing Member
Address:

One Palmer Square
Princeton, NJ 08542

[SIGNATURE PAGE TO SECOND AMENDED AND RESTATED
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CAISSE DE DEPOT ET PLACEMENT DU QUEBEC
By:

/s/ JACQUE DOUZIECH

Its:

Senior Partner

Print Name:

Address:

Jacque Douziech

/s/ DENIS DIONNE

General Partner

Denis Dionne

Place CDP Capital 1000 Jean-Paul Riopelle
Montréal, Québec, Canada
H2Z 2B3

A. M. PAPPAS LIFE SCIENCE VENTURES II, LP

By:
Its:

AMP&A Management II, LLC
General Partner
/s/ FORD S. WORTHY

By:

Ford S. Worthy, Senior Vice President
Address:

7030 Kit Creek Road
P.O. Box 110287
Research Triangle Park, NC 27709

JOHNSON & JOHNSON DEVELOPMENT CORPORATION

Address:

By:

/s/ JOHN ONOPCHENKO

Name:

John Onopchenko

Title:

Vice President

One Johnson & Johnson Plaza
New Brunswick, NJ 08933
Attn: Messrs. John Onopchenko and Eric Jung
With a copy to:

Ropes & Gray LLP
45 Rockefeller Plaza
New York, NY 10111
Attn: Kristopher Brown, Esq.
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SCHEDULE A
SCHEDULE OF INVESTORS
Enterprise Partners IV, L.P.
Enterprise Partners IV Associates, L.P.
Enterprise Partners Annex Fund IV, L.P.
Enterprise Partners Annex Fund IV-A, L.P.
Kleiner Perkins Caufield & Byers VIII
KPCB Life Sciences Zaibatsu Fund II
KPCB VIII Founders Fund
Brobeck, Phleger & Harrison LLP
Craig S. Andrews
Domain Partners IV, L.P.
DP IV Associates, L.P.
Comdisco, Inc.
Matthew Frank
William Blair Capital Partners VII, QP, L.P.
William Blair Capital Partners VII, L.P.
Caisse de depot et placement du Quebec
A. M. Pappas Life Science Ventures II, LP
Robertson Stephens, Inc.
RS Coinvestment Fund, L.L.C.
Johnson & Johnson Development Corporation
Innovative Orthotics & Rehabilitation Inc.
David Merrill
Klaus Hagenmeyer
Frederick J. Thabet
Craig Sparks

Todd Marinchak
Peter A. Guagliano
Regis William Haid, Jr.
Mark D. Peterson
Alexander & Marjorie Vaccaro
Griffith Rogan Fry
Joe C. Loy
Keith C. Valentine
SSI Spinal Solutions
James Gleason
Anthony Ross
Jeff Hughes
R. Jay Thabet, Jr.
Integral Capital Partners VI, L.P.
Ronald Clayton Childs
Tom L. Meyer, III
Gregg Lacoste
William Houston, Jr.
Behrooz A. Akbarnia
Sam & Dawn Maywood
Bruce & Nina Van Dam
Scot Martinelli & Bobbi-Jo Romanishan
A-1

MLPF&S Cust. William Player Barefoot IRA
Scott Kitchel
Rudolph Bertagnoli
Jonathan Spangler
Tony Salerni
Kevin Armstrong
Andy Cappuccino
A-2
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NUVASIVE, INC.
AMENDMENT NO. 2 TO
SECOND AMENDED AND RESTATED INVESTORS' RIGHTS AGREEMENT
This Amendment No. 2 to Second Amended and Restated Investors' Rights Agreement (this "Amendment") is made as of February 5,
2004 by and among NuVasive, Inc., a Delaware corporation (the "Company"), the persons and entities listed on Schedule A hereto (each,
an "Investor" and collectively, the "Investors"). Capitalized terms used herein which are not defined herein shall have the definition ascribed
to them in the Second Amended and Restated Investors' Rights Agreement dated July 11, 2002 among the Company and the persons and
entities listed therein (the "Agreement").

RECITALS
A. The Company and the Investors have previously entered into the Agreement and that certain Amendment No. 1 to the Agreement
dated June 19, 2003 ("Amendment No. 1").

B. In consideration of the proposed underwritten initial public offering of common stock of the Company (the "Offering"), the Company
and the Investors desire to amend certain provisions of the Agreement.

C.

The undersigned parties are sufficient to effect an amendment to the Agreement pursuant to Section 3.7 thereof.

RECITALS
NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties
hereto agree as follows:
1.

Section 2.5(i).

Section 2.5(i) is hereby amended and restated in its entirety to read as follows:

"(i) the sale of securities pursuant to a registration statement filed by the Company under the Act in connection with a firm
commitment underwritten offering of its securities to the general public, at an offering price of at least $5.00 per share (as
adjusted for any stock dividends, stock splits, combinations or other recapitalizations with respect to such shares) and
$25,000,000 in the aggregate"
2. Effect of Amendment. Except as expressly modified by this Amendment, the Agreement and Amendment No. 1 shall remain
unmodified and in full force and effect.
3. Entire Agreement. This Amendment together with the Agreement, Amendment No. 1 and all documents referred to herein and
therein constitute the full and entire understanding and agreement between the parties with regard to the subjects hereof and thereof.
4. Governing Law. This Amendment shall be governed by and construed under the laws of the State of California as applied to
agreements among California residents entered into and performed entirely within California.
5. Counterparts. This Amendment may be executed in two or more counterparts and the signatures delivered in facsimile, each of
which shall be deemed an original, with the same effect as if the signatures were upon the same instrument and delivered in person.

6.

Amendments and Waivers.

Any term of this Amendment may be amended or modified only upon the written consent of the

Company and the persons and entities holding at least sixty six and two-thirds percent (66 2 /3%) of the Registrable Securities then
outstanding. Any amendment or waiver effected in accordance with this paragraph shall be binding upon all the Investors, each transferee
and the Company.

[SIGNATURE PAGES TO FOLLOW]
IN WITNESS WHEREOF, the parties have executed this Amendment as of the date first written above.

COMPANY:

NUVASIVE, INC.
By:

/s/ Alexis Lukianov

Alexis V. Lukianov
President and Chief Executive Officer

[SIGNATURE PAGE TO AMENDMENT NO. 2 TO
SECOND AMENDED AND RESTATED INVESTORS' RIGHTS AGREEMENT]
IN WITNESS WHEREOF, the parties have executed this Amendment as of the date first written above. The undersigned take this action
with respect to all shares of the Company's capital stock owned by the undersigned.

INVESTORS:

WILLIAM BLAIR CAPITAL PARTNERS VII QP, L.P.
By:
Its:

William Blair Capital Management VII, L.P.
General Partner

By:
Its:

William Blair Capital Management VII, L.L.C.
General Partner

By:

/s/ Arda Minocherhomjee

Arda M. Minocherhomjee
Managing Director

WILLIAM BLAIR CAPITAL PARTNERS VII, L.P.
By:
Its:

William Blair Capital Management VII, L.P.
General Partner

By:
Its:

William Blair Capital Management VII, L.L.C.
General Partner

By:

/s/ Arda Minocherhomjee

Arda M. Minocherhomjee
Managing Director

KLEINER PERKINS CAUFIELD & BYERS VIII, L.P.
By:

/s/ Joseph Lacob

Joseph Lacob, General Partner

KPCB LIFE SCIENCES ZAIBATSU FUND II
By:

/s/ Joseph Lacob

Joseph Lacob, General Partner

KPCB VIII FOUNDERS FUND
By:

/s/ Joseph Lacob

Joseph Lacob, General Partner

ENTERPRISE PARTNERS IV, L.P.
By:
Its:

Enterprise Management Partners IV, L.P.
General Partner

By:

/s/ Andrew Senyei

Andrew E. Senyei, General Partner

ENTERPRISE PARTNERS IV ASSOCIATES, L.P.
By:
Its:

Enterprise Management Partners IV, L.P.
General Partner

By:

/s/ Andrew Senyei

Andrew E. Senyei, General Partner

ENTERPRISE PARTNERS ANNEX FUND IV, L.P.
By:
Its:

Enterprise Management Partners IV-A, L.P.
General Partner

By:

/s/ Andrew Senyei

Andrew E. Senyei, General Partner

ENTERPRISE PARTNERS ANNEX FUND IV-A, L.P.
By:
Its:

Enterprise Management Partners IV-A, L.P.
General Partner

By:

/s/ Andrew Senyei

Andrew E. Senyei, General Partner

DOMAIN PARTNERS IV, L.P.
By:
Its:

One Palmer Square Associates IV, L.L.C.
General Partner

By:

/s/ Kathleen K. Schoemaker

Kathleen K. Schoemaker
Managing Member

DP IV ASSOCIATES, L.P.
By:
Its:

One Palmer Square Associates IV, L.L.C.
General Partner

By:

/s/ Kathleen K. Schoemaker

Kathleen K. Schoemaker
Managing Member

CAISSE DE DEPOT ET PLACEMENT DU QUEBEC
By:

/s/ Jacque Douziech

/s/ illegible

Its:

Senior Partner

Partner

Print Name:

J. Douziech

A.M. PAPPAS LIFE SCIENCE VENTURES II, L.P.
By:
Its:

AMP&A Management II, LLC
General Partner

illegible

By:

/s/ Ford S. Worthy

Ford S. Worthy, Senior Vice President

JOHNSON & JOHNSON DEVELOPMENT CORPORATION
By:

/s/ John Onopchenko

John Onopchenko, Vice President

BROBECK, PHLEGER & HARRISON, LLP
By:

/s/ Ronald F. Greenspan

Its:

Trustee

Print Name:

Ronald F. Greenspan

COMDISCO, INC.
By:

/s/ Thomas N. Ahto

Its:

Senior Vice President

Print Name:

Thomas N. Ahto

INNOVATIVE ORTHOTICS & REHABILITATION INC.
By:

/s/ David DeFrancis

Its:

VP

Print Name:

David DeFrancis

MLPF&S CUST. WILLIAM PLAYER BAREFOOT IRA, TAX ID# 133180817
By:

/s/ William Player Barefoot

Its:

Print Name:

William Player Barefoot

MLFPS AS CUSTODIAN, FBO SCOTT KITCHEL SEP
By:

/s/ Scott Kitchel

Its:

Print Name:

Kitchel

PETERSON FAMILY LLC
By:

/s/ Mark Peterson

Its:

Manager

Print Name:

Mark Peterson

ROBERTSON STEPHENS, INC.
By:

/s/ Illegible

Its:

Managing Director

Print Name:

illegible

RS COINVESTMENT FUND, L.L.C.
By:

/s/ Zack Edmonds

Its:

GP

Print Name:

Zack Edmonds

SSI SPINAL SOLUTIONS
By:

/s/ illegible

Its:

illegible

Print Name:

illegible

CALLAWAY PRIVATE EQUITY PARTNERS, INC.
By:

/s/ Mart Bailey

Its:

Managing Partner

Print Name:

Mart Bailey

INTEGRAL CAPITAL PARTNERS VI, L.P.
By:
Its:

Integral Capital Management VI, LLC
General Partners

By:

/s/ Pamela K. Hagenah

Its:

a Manager

Print Name:

By:

Pamela K. Hagenah

/s/ Behrooz Akbarnia

Behrooz A. Akbarnia, an individual

By:

/s/ Craig Andrews

Craig S. Andrews, an individual
By:

/s/ Kevin P Armstrong

Kevin P. Armstrong, an individual
By:

/s/ Rudolph Bertgnoli

Rudolph Bertagnoli, an individual

By:

/s/ Andrew Cappuccino

Andrew Cappuccino, an individual

By:

/s/ Ronald C. Childs

Ronald Clayton Childs, an individual
By:

/s/ Matthew Frank

Matthew Frank, an individual
By:

/s/ G. Rogan Fry

Griffith Rogan Fry, an individual
By:

/s/ James Gleason

James Gleason, an individual
By:

/s/ Peter A. Guagliano

Peter A. Guagliano, an individual

By:

/s/ Klaus Hagenmeyer

Klaus Hagenmeyer, an individual
By:

/s/ Regis Haid, Jr.

Regis William Haid, Jr., an individual
By:

/s/ William Houston, Jr.

William Houston, Jr., an individual
By:

/s/ Jeff Hughes

Jeff Hughes, an individual
By:
Gregg Lacoste, an individual

By:

/s/ Joe C Loy

Joe C. Loy, an individual

By:

/s/ Todd Marinchak

Todd Marinchak, an individual

By:

/s/ James Marino, M.D.

Dr. James Marino, an individual
By:

/s/ Scot Martinelli

Scot Martinelli, an individual
By:

/s/ Dawn Maywood

Dawn Maywood, an individual
By:

/s/ Sam Maywood

Sam Maywood, an individual
By:

/s/ David Merrill

David Merrill, an individual
By:

/s/ Tom Meyer

Tom L. Meyer, III, an individual

By:

/s/ Bobbie-Jo Romanishan

Bobbi-Jo Romanishan, an individual
By:

/s/ Anthony Ross

Anthony Ross, an individual
By:

/s/ Tony Salerni

Tony Salerni, an individual
By:

/s/ Jonathan Spangler

Jonathan Spangler, an individual

By:

/s/ Craig Sparks

Craig Sparks, an individual
By:

/s/ Frederick J. Thabet

Frederick J. Thabet, an individual

By:

/s/ R. Jay Thabet

R. Jay Thabet, Jr., an individual

By:

/s/ Alexander Vaccarro

Alexander Vaccarro, an individual

By:

/s/ Marjorie Vaccarro

Marjorie Vaccarro, an individual

By:

/s/ Keith C. Valentine

Keith C. Valentine, an individual

BNDD, LP

4130 La Jolla Village Drive
Suite 107-7
La Jolla, CA 92037

By:

/s/ Bruce Van Dam

Bruce Van Dam
Managing Partner

SCHEDULE A
William Blair Capital Partners VII, QP, L.P.
William Blair Capital Partners VII, L.P.
Kleiner Perkins Caufield & Byers VIII
KPCB Life Sciences Zaibatsu Fund II
KPCB VIII Founders Fund
Enterprise Partners IV, L.P.
Enterprise Partners IV Associates, L.P.
Enterprise Partners Annex Fund IV, L.P.
Enterprise Partners Annex Fund IV-A, L.P.
Domain Partners IV, L.P.
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EXHIBIT 10.1
FORM OF WARRANT
THIS WARRANT AND THE SECURITIES ISSUABLE UPON THE EXERCISE HEREOF HAVE NOT BEEN REGISTERED
UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE "ACT"), OR ANY STATE SECURITIES LAWS. THEY MAY NOT BE
SOLD, OFFERED FOR SALE, PLEDGED, HYPOTHECATED OR OTHERWISE TRANSFERRED IN THE ABSENCE OF A
REGISTRATION STATEMENT IN EFFECT WITH RESPECT TO THE SECURITIES UNDER SUCH ACT OR AN OPINION OF
COUNSEL REASONABLY SATISFACTORY TO THE COMPANY THAT SUCH REGISTRATION IS NOT REQUIRED OR UNLESS
SOLD PURSUANT TO AN EXEMPTION UNDER SUCH ACT.
BW-

Void after
October 13, 2004

WARRANT
OF
NUVASIVE, INC.
THIS CERTIFIES THAT, for value received,
, together with his, her or its successors and assigns (the "Holder") is entitled
to subscribe for and purchase, on the terms hereof, shares of "Next Stock" (as defined below), of Nuvasive, Inc., a Delaware corporation (the
"Company"), subject to the following terms and conditions:
1. Convertible Promissory Note and Warrant Agreement . This Warrant ("Warrant") is issued pursuant to that certain Convertible
Promissory Note and Warrant Agreement dated October 13, 1999 (the "Agreement") by and among the Company, the Holder and other
Investors (as defined in the Agreement). Pursuant to the Agreement, the Company also issued the Holder that certain Convertible
Promissory Note dated October 13, 1999 (the "Note"). The Note and the other convertible promissory notes issued pursuant to the
Agreement are collectively referred to as the "Notes."

2. Exercise of Warrant . The terms and conditions upon which this Warrant may be exercised, and the Next Stock (as defined below)
covered hereby may be purchased, are as follows:
2.1 Term. Subject to the terms hereof, this Warrant may be exercised at any time, or from time to time, in whole or in part
(the "Exercise Date"), after the earlier of (i) the date of the closing of the Company's Next Qualified Equity Financing (as defined
below) or (ii) March 31, 2000; provided, however, that in no event may this Warrant be exercised later than 5:00 p.m. (Pacific Time) on
the earlier of (a) the close of business on October 13, 2004, (b) (i) the closing of the acquisition of the Company by another entity by
means of a transaction or series of related transactions or (ii) the closing of the sale of all or substantially all of the assets of the
Company, unless the Company's stockholders of record prior to such acquisition or sale shall hold at least fifty percent (50%) of the
voting power of the acquiring or surviving entity immediately after such acquisition or sale, or (c) the initial underwritten public offering
of the Company's Common Stock (the "Exercise Period"). At least ten (10) business days prior to the occurrence of an event specified
in (b) or (c) of this Section 2.1, the Company shall send to the Holder notice of such event and that the Holder's rights under this
Warrant shall terminate upon the occurrence of such event; provided, that if the Company sends such notice less than ten (10) days
prior to the occurrence of such event, the Holder's right to exercise this Warrant shall be extended for a period of ten (10) days after the
date the Holder receives such notice, after which time the Holder's rights under this Warrant shall terminate. The notice required by
this paragraph may be waived by the Holder.

2.2 Next Qualified Equity Financing . The term Next Qualified Equity Financing shall mean the next equity financing
involving the receipt by the Company of at least Three Million Dollars

($3,000,000) (excluding amounts received on conversion of the Notes) which is completed before March 31, 2000. Notwithstanding
the foregoing, the Next Qualified Equity Financing shall not include an equity financing that is made in connection with either (i) any
arrangement between the Company and any third party for any research or development involving the Company (including, without
limitation, any arrangement that includes provision for research support, product development and/or testing support), (ii) any rights to
commercialize any products resulting from the research or development programs of the Company (including, without limitation,
rights to develop, make, use and/or sell any such products), or (iii) any other non-monetary consideration.
2.3 Next Stock . The term "Next Stock" shall mean the Company's Preferred Stock issued in the Next Qualified Equity
Financing. However, if there is no Next Qualified Equity Financing before March 31, 2000, Next Stock shall refer to the Company's
Series A Preferred Stock which shall have all rights allocated to Series A Preferred Stock as described in the Company's Certificate of
Incorporation, as amended.
2.4

Number of Shares .

This Warrant may be exercised for the number of shares of Next Stock equal to:

X=

A×B

×

C

Y

31

A

=

5.0%

B

=

Original principal amount of Note.

C

=

The per share price at which the Next Stock was sold in the Next Qualified Equity Financing, or if no Next
Qualified Equity Financing takes place by March 31, 2000, then $1.00.

X

=

The number of shares of Next Stock that may be purchased by Holder pursuant to this Warrant.

Y

=

The total number of days elapsed from October 13, 1999 to and including the earlier of (i) the date of the
closing of the Next Qualified Equity Financing; (ii) the date of the Company's repayment of all principal and
interest due under the Note; or (iii) March 31, 2000.

2.5 Exercise Price . This Warrant shall be exercisable into the number of shares of Next Stock specified in Section 2.4 above. If
a Next Qualified Equity Financing occurs, the "Exercise Price" shall equal the price per share at which Next Stock was sold in the
Next Qualified Equity Financing; provided, however, if no Next Qualified Equity Financing occurs, then the "Exercise Price" shall be
one dollar ($1.00) per share.

2.6 Method of Exercise . The exercise of the purchase rights evidenced by this Warrant shall be effected by (a) the surrender of
the Warrant, together with a duly executed copy of the form of subscription attached hereto as Schedule A, to the Company at its
principal offices and (b) the delivery of the purchase price by check or bank draft payable to the Company's order or by wire transfer of
same day funds to the Company's account for the number of shares for which the purchase rights hereunder are being exercised or
any other form of consideration approved by the Company's Board of Directors. Each exercise of this Warrant shall be deemed to have
been effected immediately prior to the close of business on the day on which this Warrant shall have been surrendered to the
Company as provided herein or at such later date as may be specified in the executed form of subscription, and at such time, the
person or persons in whose name or names any certificate or certificates for shares of Next Stock shall be issuable upon such
exercise, as provided herein, shall be deemed to have become the holder or holders of record thereof.
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2.7 Net Issue Exercise . In lieu of exercising this Warrant by paying the Exercise Price in cash or by check, Holder may elect to
receive shares equal to the value of this Warrant (or the portion thereof being canceled) by surrender of this Warrant at the principal
office of the Company together with the Notice of Cashless Exercise annexed hereto as Schedule B duly completed and executed in
which event the Company shall issue to Holder a number of shares of Next Stock computed using the following formula:

X=

(Y)(A-B)

A
Where X =

The number of shares of Next Stock to be issued to Holder.

Y=

The number of shares of Next Stock purchasable under this Warrant.

A=

The fair market value of one share of Next Stock.

B=

Exercise Price (as adjusted to the date of such calculations).

For purposes of this Section, the fair market value of one share of Next Stock shall be the fair market value of such share (or the underlying
shares of Common Stock into which it is convertible) as determined in good faith by the Board of Directors of the Company.
3. Adjustments to Exercise Price . The number and kind of shares of Next Stock issuable upon the exercise of this Warrant and the
exercise price hereunder shall be subject to adjustment from time to time upon the happening of certain events, as follows:
3.1 Splits and Subdivisions . If the Company should at any time or from time to time fix a record date for the effectuation of a
split or subdivision of the outstanding shares of Next Stock or the determination of the holders of Next Stock entitled to receive a
dividend or other distribution payable in additional shares of Next Stock or other securities or rights convertible into, or entitling the
holder thereof to receive directly or indirectly, additional shares of Next Stock (hereinafter referred to as the "Next Stock Equivalents")
without payment of any consideration by such holder for the additional shares of Next Stock or Next Stock Equivalents, then, as of
such record date (or the date of such distribution, split or subdivision if no record date is fixed), the purchase price shall be
appropriately decreased and the number of shares of Next Stock which this Warrant is exercisable for, if any, shall be appropriately
increased in proportion to such increase of outstanding shares.

3.2 Combination of Shares . If the number of shares of Next Stock outstanding at any time after the date hereof is decreased
by a combination of the outstanding shares of Next Stock, the purchase price shall be appropriately increased and the number of
shares of Next Stock which this Warrant is exercisable for, if any, shall be appropriately decreased in proportion to such decrease in
outstanding shares.
3.3 Merger, Consolidation or Sale of Assets . If at any time or from time to time there shall be a capital reorganization of the
Company's Stock (other than a subdivision, combination, reclassification or exchange of shares provided for elsewhere in this
Section 3) or a merger or consolidation of the Company with or into another corporation, or the sale of all or substantially all of the
Company's assets and properties to any other person or entity, then as a part of such reorganization, merger, consolidation or sale,
provision shall be made so that the Holder shall thereafter be entitled to receive upon the exercise of this Warrant, the number of
shares of stock or other securities or property of the Company, or of the successor corporation resulting from such reorganization,
merger, consolidation or sale, to which a holder of the number of shares of Next Stock (or any shares of stock or other securities
which may be) issuable upon the exercise of this
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Warrant would have received if this Warrant had been exercised immediately prior to such reorganization, merger, consolidation or
sale.
3.4 Adjustments for Other Distributions . In the event the Company shall declare a distribution payable in securities of other
persons, evidences of indebtedness issued by the Company or other persons, assets (excluding cash dividends) or options or rights
not referred to in Section 3.1, then, in each such case for the purpose of this Section 3.4, upon exercise of this Warrant the Holder
shall be entitled to a proportionate share of any such distribution as though such Holder was the holder of the number of shares of
Next Stock of the Company into which this Warrant may be exercised as of the record date fixed for the determination of the holders of
Next Stock of the Company entitled to receive such distribution.
3.5 Reclassification or Reorganization . If the Next Stock (or any shares of stock or other securities which may be) issuable
upon the exercise of this Warrant shall be changed into the same or different number of shares of any class or classes of stock,
whether by capital reorganization, reclassification or otherwise (other than a subdivision or combination of shares or stock dividend
provided for in Sections 3.1, 3.2 and 3.4 above, or a reorganization, merger, consolidation or sale of assets provided for in Section 3.3
above), then and in each such event the Holder shall be entitled to receive upon the exercise of this Warrant the kind and amount of
shares of stock and other securities and property receivable upon such reorganization, reclassification or other change, to which a
holder of the number of shares of Next Stock (or any shares of stock or other securities which may be) issuable upon the exercise of
this Warrant would have received if this Warrant had been exercised immediately prior to such reorganization, reclassification or other
change, all subject to further adjustment as provided herein.

3.6 Notice of Adjustments and Record Dates . The Company shall promptly notify the Holder in writing of each adjustment or
readjustment of the exercise price hereunder and the number of shares of Next Stock issuable upon the exercise of this Warrant.
Such notice shall state the adjustment or readjustment and show in reasonable detail the facts on which that adjustment or
readjustment is based. In the event of any taking by the Company of a record of the holders of Next Stock for the purpose of
determining the holders thereof who are entitled to receive any dividend or other distribution, the Company shall notify the Holder in
writing of such record date at least twenty (20) days prior to the date specified therein.
3.7 No Impairment . The Company shall not avoid or seek to avoid the observance or performance of any of the terms to be
observed or performed hereunder by the Company, but shall at all times in good faith assist in the carrying out of all the provisions of
this Warrant. Without limiting the generality of the foregoing, the Company (a) shall at all times following the beginning of the
Exercise Period reserve and keep available a number of its authorized shares of Next Stock, free from all preemptive rights therein,
which shall be sufficient to permit the exercise of this Warrant and (b) shall take all such action as may be necessary or appropriate in
order that all shares of Next Stock as may be issued pursuant to the exercise of this Warrant shall, upon issuance, be duly and validly
issued, fully paid and nonassessable and free from all taxes, liens and charges with respect to the issue thereof.
4. Replacement of the Warrant . On receipt by the Company of evidence reasonably satisfactory to the Company of the loss, theft,
destruction or mutilation of this Warrant and, in the case of any such loss, theft or destruction of this Warrant, on delivery of an indemnity
agreement reasonably satisfactory in form and amount to the Company or, in the case of any such mutilation, on surrender and cancellation
of the Warrant, the Company at its expense shall execute and deliver to the Holder, in lieu thereof, a new Warrant of like tenor.
5. Investment Intent . Unless a current registration statement under the Securities Act of 1933, as amended, shall be in effect with
respect to the securities to be issued upon exercise of this Warrant,
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the Holder, by accepting this Warrant, covenants and agrees that, at the time of exercise hereof, and at the time of any proposed transfer of
any securities acquired upon exercise hereof, the Holder shall deliver to the Company a written statement that the securities acquired by the
Holder upon exercise hereof are for the account of the Holder for investment and are not acquired with a view to, or for sale in connection

with, any distribution thereof (or any portion thereof) and are being acquired with no present intention (at any such time) of offering or
distributing such securities (or any portion thereof).
6. No Rights or Liability as a Stockholder . This Warrant does not entitle the Holder hereof to any voting rights or other rights as a
stockholder of the Company. No provisions hereof, in the absence of affirmative action by the Holder to purchase Next Stock, and no
enumeration herein of the rights or privileges of the Holder, shall give rise to any liability of the Holder as a stockholder of the Company.
7.

Miscellaneous .
7.1 Transfer of Warrant. This Warrant shall not be transferable or assignable in any manner and no interest shall be pledged
or otherwise encumbered by Holder without the express written consent of the Company, and any such attempted disposition of this
Warrant or any portion hereof shall be of no force or effect.

7.2 Titles and Subtitles. The titles and subtitles used in this Warrant are for convenience only and are not to be considered in
construing or interpreting this Warrant.
7.3 Notices. Any notice required or permitted under this Warrant shall be given in writing and in accordance with Section 5.3
of the Agreement (for purposes of which, the term "Investors" shall mean Holder hereunder), except as otherwise expressly provided
in this Warrant.
7.4 Attorneys' Fees . If any action at law or in equity is necessary to enforce or interpret the terms of this Warrant, the
prevailing party shall be entitled to reasonable attorneys' fees, costs and disbursements in addition to any other relief to which such
party may be entitled.
7.5 Amendments and Waivers . This Warrant is issued by the Company pursuant to the Agreement. Any term of this Warrant
may be amended and the observance of any term of this Warrant may be waived (either generally or in a particular instance and either
retroactively or prospectively), with the written consent of the Company and the holders of Warrants representing together the right to
purchase at least a majority of all of the Next Stock of the Company subject to purchase pursuant to all of the Warrants; provided,
however, that any amendments made to this Warrant must be made to each of the Warrants. Any amendment or waiver effected in
accordance with this Section 7.5 shall be binding upon the Holder of this Warrant (and of any securities into which this Warrant is
convertible), each future holder of all such securities, and the Company.

7.6 Severability . If one or more provisions of this Warrant are held to be unenforceable under applicable law, such provision
shall be excluded from this Warrant and the balance of the Warrant shall be interpreted as if such provision were so excluded and
shall be enforceable in accordance with its terms.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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7.7 Governing Law . This Warrant shall be governed by and construed and enforced in accordance with the laws of the State of
California, without giving effect to its conflicts of laws principles.

Date: October 13, 1999

NUVASIVE, INC.,
a Delaware corporation

By:

Alexis V. Lukianov, President
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SCHEDULE A
FORM OF SUBSCRIPTION
(TO BE SIGNED ONLY ON EXERCISE OF WARRANT)
To: NUVASIVE, INC.
The undersigned, the holder of the Warrant attached hereto, hereby irrevocably elects to exercise the purchase rights represented by
such Warrant for, and to purchase thereunder,
* shares of
Stock of Nuvasive, Inc., and herewith makes payment
of $
and requests that the certificates for such shares be issued in the name of, and delivered to
, whose address
is
, and whose social security number/taxpayer identification number is
.

Dated:

(Signature must conform in all respects to name of the Holder as specified on
the face of the Warrant)

(Print Name)
Address:

*

Insert here the number of shares as to which the Warrant is being exercised.

SCHEDULE B
NOTICE OF CASHLESS EXERCISE
To: NUVASIVE, INC.
(1) The undersigned hereby elects to acquire in a cashless exercise
shares of the Next Stock (as defined in the attached
Warrant) of Nuvasive, Inc. pursuant to the terms of Section 2.7 of the attached Warrant.

(2) Please issue a certificate or certificates representing said shares of Next Stock in the name of the undersigned or in such other
name as is specified below:

By:

Name:

SCHEDULE OF WARRANT HOLDERS
Enterprise Partners IV, L.P.
Enterprise Partners IV Assoicates, L.P.
Kleiner Perkins Caufiled & Byers VIII, L.P.
KPCB VIII Founders Fund
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EXHIBIT 10.2
THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933 AS AMENDED, OR ANY
STATE SECURITIES LAWS. THEY MAY NOT BE SOLD, OFFERED FOR SALE, PLEDGED, OR HYPOTHECATED IN THE
ABSENCE OF AN EFFECTIVE REGISTRATION STATEMENT RELATED THERETO OR AN OPINION OF COUNSEL (WHICH
MAY BE COMPANY COUNSEL) REASONABLY SATISFACTORY TO THE COMPANY THAT SUCH REGISTRATIONIS NOT
REQUIRED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR ANY APPLICABLE STATE SECURITIES LAWS.
WARRANT AGREEMENT
To Purchase Shares of the Series A Preferred Stock of

NUVASIVE, INC.
Dated as of September 17, 1999 (the "Effective Date")

WHEREAS , NuVasive, Inc., a Delaware corporation (the " Company ") has entered into a Master Lease Agreement dated as of
September 17, 1999, Equipment Schedule No. VL-1 and VL-2 dated as of September 17, 1999, and related Summary Equipment
Schedules (collectively, the "Leases") with Comdiso, Inc. the predecessor of Comdisco Ventures, Inc., a Delaware corporation (the
"Warrantholder"); and
WHEREAS , the Company desires to grant to Warrantholder, in consideration for such Leases, the right to purchase shares of its Series
A Preferred Stock;
NOW, THEREFORE, in consideration of the Warrantholder executing and delivering such Leases and in consideration of mutual
covenants and agreements contained herein, the Company and Warrantholder agree as follows:
1.

GRANT OF THE RIGHT TO PURCHASE PREFERRED STOCK .

The Company hereby grants to the Warrantholder, and the Warrantholder is entitled, upon the terms and subject to the conditions
hereinafter set forth, to subscribe to and purchase, from the Company, 43,750 fully paid and non-assessable shares of the Company's
Series A Preferred Stock ("Preferred Stock ") at a purchase price of $1.00 per share (the " Exercise Price "). The number and purchase price
of such shares are subject to adjustment as provided in Section 8 hereof.

2.

TERM OF THE WARRANT AGREEMENT.

Except as otherwise provided for herein, the term of this Warrant Agreement and the right to purchase Preferred Stock as granted herein
shall commence on the Effective Date and shall be exercisable for a period of (i) ten (10) years or (ii) five (5) years from the effective date of the
Company's initial public offering, whichever is earlier.

3.

EXERCISE OF THE PURCHASE RIGHTS .

The purchase rights set forth in this Warrant Agreement are exercisable by the Warrantholder, in whole or in part, at any time, or from
time to time, prior to the expiration of the term set forth in Section 2 above, by tendering to the Company at its principal office a notice of
exercise in the form attached hereto as Exhibit I (the "Notice of Exercise "), duly completed and executed. Promptly upon receipt of the
Notice of Exercise and the payment of the purchase price in accordance with the terms set forth below, and in no event later than twenty-one
(21) days thereafter, the Company shall issue to the Warrantholder a certificate for the number of shares of Preferred Stock purchased and
shall
1

execute the acknowledgment of exercise in the form attached hereto as Exhibit II (the "Acknowledgment of Exercise ") indicating the
number of shares which remain subject to future purchases, if any.

The Exercise Price may be paid at the Warrantholder's election either (i) by cash or check, or (ii) by surrender of Warrants (" Net
Issuance ") as determined below. If the Warrantholder elects the Net Issuance method, the Company will issue Preferred Stock in
accordance with the following formula:

X = Y(A-B)
A

Where: X =

Y=

the number of shares of Preferred Stock to be issued to the Warrantholder.
the number of shares of Preferred Stock requested to be exercised under this

Warrant Agreement.

A=

the fair market value of one (1) share of Preferred Stock.

B=

the Exercise Price.

For purposes of the above calculation, current fair market value of Preferred Stock shall mean with respect to each share of Preferred
Stock:

(i) if the exercise is in connection with an initial public offering of the Company's Common Stock, and if the Company's
Registration Statement relating to such public offering has been declared effective by the SEC, then the fair market value per share
shall be the product of (x) the initial "Price to Public" specified in the final prospectus with respect to the offering and (y) the number of
shares of Common Stock into which each share of Preferred Stock is convertible at the time of such exercise;

(ii)

if this Warrant is exercised after, and not in connection with the Company's initial public offering, and:

(a) if traded on a securities exchange, the fair market value shall be deemed to be the product of (x) the average of the
closing prices over a five (5) day period ending three days before the day the current fair market value of the securities is being
determined and (y) the number of shares of Common Stock into which each share of Preferred Stock is convertible at the time
of such exercise; or
(b) if actively traded over-the-counter, the fair market value shall be deemed to be the product of (x) the average of the
closing bid and asked prices quoted on the NASDAQ system (or similar system) over the five (5) day period ending three days
before the day the current fair market value of the securities is being determined and (y) the number of shares of Common
Stock into which each share of Preferred Stock is convertible at the time of such exercise;

(iii) if at any time the Common Stock is not listed on any securities exchange or quoted in the NASDAQ System or the overthe-counter market, the current fair market value of Preferred Stock shall be determined in good faith by the Company's Board of
Directors, unless the Company shall become subject to a merger, acquisition or other consolidation pursuant to which the Company
is not the surviving party, in which case the fair market value of Preferred Stock shall be deemed to be the value received by the
holders of the Company's Preferred Stock on a common equivalent basis pursuant to such merger or acquisition.

Upon partial exercise by either cash or Net Issuance, the Company shall promptly issue an amended Warrant Agreement representing
the remaining number of shares purchasable hereunder. All
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other terms and conditions of such amended Warrant Agreement shall be identical to those contained herein, including, but not limited to the
Effective Date hereof.
4.

RESERVATION OF SHARES.

(a) Authorization and Reservation of Shares . During the term of this Warrant Agreement, the Company will at all times have
authorized and reserved a sufficient number of shares of its Preferred Stock to provide for the exercise of the rights to purchase Preferred
Stock as provided for herein.
(b) Registration or Listing . If any shares of Preferred Stock required to be reserved hereunder require registration with or approval of
any governmental authority under any Federal or State law (other than any registration under the Securities Act of 1933, as amended ("1933
Act"), as then in effect, or any similar Federal statute then enforced, or any state securities law, required by reason of any transfer involved in
such conversion), or listing on any domestic securities exchange, before such shares may be issued upon conversion, the Company will, at
its expense and as expeditiously as possible, use its best efforts to cause such shares to be duly registered, listed or approved for listing on
such domestic securities exchange, as the case may be.

5.

NO FRACTIONAL SHARES OR SCRIP .

No fractional shares or scrip representing fractional shares shall be issued upon the exercise of the Warrant, but in lieu of such fractional
shares the Company shall make a cash payment therefor upon the basis of the Exercise Price then in effect.
6.

NO RIGHTS AS SHAREHOLDER.

This Warrant Agreement does not entitle the Warrantholder to any voting rights or other rights as a shareholder of the Company prior to
the exercise of the Warrant.

7.

WARRANTHOLDER REGISTRY.
The Company shall maintain a registry showing the name and address of the registered holder of this Warrant Agreement.

8.

ADJUSTMENT RIGHTS.
The purchase price per share and the number of shares of Preferred Stock purchasable hereunder are subject to adjustment, as follows:

(a) Merger and Sale of Assets . If at any time there shall be a capital reorganization of the shares of the Company's stock (other than a
combination, reclassification, exchange or subdivision of shares otherwise provided for herein), or a merger or consolidation of the Company
with or into another corporation whether or not the Company is the surviving corporation, or the sale of all or substantially all of the
Company's properties and assets to any other person (hereinafter referred to as a " Merger Event "), then, as a part of such Merger Event,
lawful provision shall be made so that the Warrantholder shall thereafter be entitled to receive, upon exercise of the Warrant, the number of
shares of preferred stock or other securities of the successor corporation resulting from such Merger Event, equivalent in value to that which
would have been issuable in the Merger Event if Warrantholder had exercised this Warrant immediately prior to the Merger Event. In any
such case, appropriate adjustment (as determined in good faith by the Company's Board of Directors) shall be made in the application of the
provisions of this Warrant Agreement with respect to the rights and interest of the Warrantholder after the Merger Event to the end that the
provisions of this Warrant Agreement (including adjustments of the Exercise Price and number of shares of Preferred Stock purchasable)
shall be applicable to the greatest extent reasonably possible.
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(b) Reclassification of Shares . If the Company at any time shall, by combination, reclassification, exchange or subdivision of
securities or otherwise, change any of the securities as to which purchase rights under this Warrant Agreement exist into the same or a
different number of securities of any other class or classes, this Warrant Agreement shall thereafter represent the right to acquire such
number and kind of securities as would have been issuable as the result of such change with respect to the securities which were subject to
the purchase rights under this Warrant Agreement immediately prior to such combination, reclassification, exchange, subdivision or other
change.
(c) Subdivision or Combination of Shares . If the Company at any time shall combine or subdivide its Preferred Stock, the Exercise
Price shall be proportionately decreased in the case of a subdivision, or proportionately increased in the case of a combination.

(d) Stock Dividends . If the Company at any time shall pay a dividend payable in, or make any other distribution (except any
distribution specifically provided for in the foregoing subsections (a) or (b)) of the Company's stock, then the Exercise Price shall be adjusted,
from and after the record date of such dividend or distribution, to that price determined by multiplying the Exercise Price in effect immediately
prior to such record date by a fraction (i) the numerator of which shall be the total number of all shares of the Company's stock outstanding
immediately prior to such dividend or distribution, and (ii) the denominator of which shall be the total number of all shares of the Company's
stock outstanding immediately after such dividend or distribution. The Warrantholder shall thereafter be entitled to purchase, at the Exercise
Price resulting from such adjustment, the number of shares of Preferred Stock (calculated to the nearest whole share) obtained by
multiplying the Exercise Price in effect immediately prior to such adjustment by the number of shares of Preferred Stock issuable upon the
exercise hereof immediately prior to such adjustment and dividing the product thereof by the Exercise Price resulting from such adjustment.
(e) Antidilution Rights . Additional antidilution rights applicable to the Preferred Stock purchasable hereunder are as set forth in the
Company's Certificate of Incorporation, as amended through the Effective Date, a true and complete copy of which is attached hereto as
Exhibit IV (the "Charter "). The Company shall provide Warrantholder with prompt written notice of any dilutive issuance of its stock or other
equity security to occur after the Effective Date of this Warrant, which notice shall include (a) the price at which such stock or security is to be
sold, (b) the number of shares to be issued, and (c) such other information as necessary for Warrantholder to determine if a dilutive event
has occurred.
(f) Notice of Adjustments . If: (i) the Company shall declare any dividend or distribution upon its stock, whether in cash, property,
stock or other securities; (ii) there shall be any Merger Event; (iii) there shall be an initial public offering; or (v) there shall be any voluntary
dissolution, liquidation or winding up of the Company; then, in connection with each such event, the Company shall send to the
Warrantholder: (A) at least twenty (20) days' prior written notice of the date on which the books of the Company shall close or a record shall
be taken for such dividend, distribution, (specifying the date on which the holders of Preferred Stock shall be entitled thereto) or for
determining rights to vote in respect of such Merger Event, dissolution, liquidation or winding up; (B) in the case of any such Merger Event,
dissolution, liquidation or winding up, at least twenty (20) days' prior written notice of the date when the same shall take place (and
specifying the date on which the holders of Preferred Stock shall be entitled to exchange their Preferred Stock for securities or other property
deliverable upon such Merger Event, dissolution, liquidation or winding up); and (C) in the case of a public offering, the Company shall give
the Warrantholder at least twenty (20) days written notice prior to the effective date thereof.

Each such written notice shall set forth, in reasonable detail, (i) the event requiring the adjustment, (ii) the amount of the adjustment,
(iii) the method by which such adjustment was calculated, (iv) the Exercise Price, and (v) the number of shares subject to purchase
hereunder after
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giving effect to such adjustment, and shall be given by first class mail, postage prepaid, addressed to the Warrantholder, at the address as
shown on the books of the Company.
(h) Timely Notice. Failure to timely provide such notice required by subsection (f) above shall entitle Warrantholder to retain the
benefit of the applicable notice period notwithstanding anything to the contrary contained in any insufficient notice received by Warrantholder.
The notice period shall begin on the date Warrantholder actually receives a written notice containing all the information specified above.

9.

REPRESENTATIONS, WARRANTIES AND COVENANTS OF THE COMPANY.

(a) Reservation of Preferred Stock . The Preferred Stock issuable upon exercise of the Warrantholder's rights has been duly and
validly reserved and, when issued in accordance with the provisions of this Warrant Agreement, will be validly issued, fully paid and nonassessable, and will be free of any taxes, liens, charges or encumbrances of any nature whatsoever; provided, however, that the Preferred
Stock issuable pursuant to this Warrant Agreement may be subject to restrictions on transfer under state and/or Federal securities laws. The
Company has made available to the Warrantholder true, correct and complete copies of its Charter and Bylaws, as amended. The issuance
of certificates for shares of Preferred Stock upon exercise of the Warrant Agreement shall be made without charge to the Warrantholder for
any issuance tax in respect thereof, or other cost incurred by the Company in connection with such exercise and the related issuance of
shares of Preferred Stock. The Company shall not be required to pay any tax which may be payable in respect of any transfer involved and
the issuance and delivery of any certificate in a name other than that of the Warrantholder.
(b) Due Authority . The execution and delivery by the Company of this Warrant Agreement and the performance of all obligations of
the Company hereunder, including the issuance to Warrantholder of the right to acquire the shares of Preferred Stock, have been duly
authorized by all necessary corporate action on the part of the Company and this Warrant Agreement is not inconsistent with the Company's
Charter or Bylaws, do not contravene any law or governmental rule, regulation or order applicable to it, do not and will not contravene any
provision of, or constitute a default under, any indenture, mortgage, contract or other instrument to which it is a party or by which it is bound,
this Warrant Agreement constitute a legal, valid and binding agreement of the Company, enforceable in accordance with its terms.
(c) Consents and Approvals . No consent or approval of, giving of notice to, registration with, or taking of any other action in respect of
any state, Federal or other governmental authority or agency is required with respect to the execution, delivery and performance by the
Company of its obligations under this Warrant Agreement, except for the filing of notices pursuant to Regulation D under the 1933 Act and
any filing required by applicable state securities law, which filings will be effective by the time required thereby.

(d) Issued Securities . All issued and outstanding shares of Common Stock, Preferred Stock or any other securities of the Company
have been duly authorized and validly issued and are fully paid and nonassessable. All outstanding shares of Common Stock, Preferred
Stock and any other securities were issued in full compliance with all Federal and state securities laws. In addition:

(i) The authorized capital of the Company consists of (A) 7,750,000 shares of Common Stock, of which 1,763,000 shares are
issued and outstanding, and (B) 4,750,00 shares of Series A Preferred Stock, of which 4,550,000 shares are issued and outstanding
and are convertible into 4,550,000 shares of Common Stock at $1.00 per share.

(ii) The Company has reserved (A) 1,312,500 shares of Common Stock for issuance under its 1998 Stock Option Plan, under
which 590,924 options are outstanding at an average price of $0.10 per share. There are no other options, warrants, conversion
privileges or other rights presently
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outstanding to purchase or otherwise acquire any authorized but unissued shares of the Company's capital stock or other securities of
the Company.
(iii) In accordance with the Company's Articles/Certificate of Incorporation, no shareholder of the Company has preemptive
rights to purchase new issuances of the Company's capital stock.
(e) Insurance . The Company has in full force and effect insurance policies, with extended coverage, insuring the Company and its
property and business against such losses and risks, and in such amounts, as are customary for corporations engaged in a similar business
and similarly situated and as otherwise may be required pursuant to the terms of any other contract or agreement.
(f) Other Commitments to Register Securities . Except as set forth in the Investor Rights Agreement, the Company is not, pursuant
to the terms of any other agreement currently in existence, under any obligation to register under the 1933 Act any of its presently
outstanding securities or any of its securities which may hereafter be issued.

(g) Exempt Transaction. Subject to the accuracy of the Warrantholder's representations in Section 10 hereof, the issuance of the
Preferred Stock upon exercise of this Warrant will constitute a transaction exempt from (i) the registration requirements of Section 5 of the
1933 Act, in reliance upon Section 4(2) thereof, and (ii) the qualification requirements of the applicable state securities laws.

(h) Compliance with Rule 144 . After the Company's initial public offering, at the written request of the Warrantholder, who proposes
to sell Preferred Stock issuable upon the exercise of the Warrant in compliance with Rule 144 promulgated by the Securities and Exchange
Commission, the Company shall use its best efforts to furnish to the Warrantholder, within ten days after receipt of such request, a written
statement confirming whether the Company has complied with the filing requirements of the Securities and Exchange Commission as set
forth in such Rule, as such Rule may be amended from time to time.

10. REPRESENTATIONS AND COVENANTS OF THE WARRANTHOLDER.
This Warrant Agreement has been entered into by the Company in reliance upon the following representations and covenants of the
Warrantholder:

(a) Investment Purpose . The right to acquire Preferred Stock or the Preferred Stock issuable upon exercise of the Warrantholder's
rights contained herein will be acquired for investment and not with a view to the sale or distribution of any part thereof, and the
Warrantholder has no present intention of selling or engaging in any public distribution of the same except pursuant to a registration or
exemption.
(b) Private Issue . The Warrantholder understands (i) that the Preferred Stock issuable upon exercise of this Warrant is not registered
under the 1933 Act or qualified under applicable state securities laws on the ground that the issuance contemplated by this Warrant
Agreement will be exempt from the registration and qualifications requirements thereof, and (ii) that the Company's reliance on such
exemption is predicated on the representations set forth in this Section 10.
(c) Disposition of Warrantholder's Rights . In no event will the Warrantholder make a disposition of any of its rights to acquire
Preferred Stock or Preferred Stock issuable upon exercise of such rights unless and until (i) it shall have notified the Company of the
proposed disposition, and (ii) if requested by the Company, it shall have furnished the Company with an opinion of counsel (which counsel
may either be inside or outside counsel to the Warrantholder) satisfactory to the Company and its counsel to the effect that (A) appropriate
action necessary for compliance with the 1933 Act has been taken, or (B) an exemption from the registration requirements of the 1933 Act is
available. Notwithstanding the foregoing, the restrictions imposed upon the transferability of any of its rights to acquire Preferred Stock or
Preferred Stock issuable on the exercise of such rights do not apply to
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transfers from the beneficial owner of any of the aforementioned securities to its nominee or from such nominee to its beneficial owner, and
shall terminate as to any particular share of Preferred Stock when (1) such security shall have been effectively registered under the 1933 Act
and sold by the holder thereof in accordance with such registration or (2) such security shall have been sold without registration in
compliance with Rule 144 under the 1933 Act, or (3) a letter shall have been issued to the Warrantholder at its request by the staff of the
Securities and Exchange Commission or a ruling shall have been issued to the Warrantholder at its request by such Commission stating
that no action shall be recommended by such staff or taken by such Commission, as the case may be, if such security is transferred without
registration under the 1933 Act in accordance with the conditions set forth in such letter or ruling and such letter or ruling specifies that no
subsequent restrictions on transfer are required. Whenever the restrictions imposed hereunder shall terminate, as hereinabove provided, the
Warrantholder or holder of a share of Preferred Stock then outstanding as to which such restrictions have terminated shall be entitled to
receive from the Company, without expense to such holder, one or more new certificates for the Warrant or for such shares of Preferred Stock
not bearing any restrictive legend.
(d) Financial Risk . The Warrantholder has such knowledge and experience in financial and business matters as to be capable of
evaluating the merits and risks of its investment, and has the ability to bear the economic risks of its investment.
(e) Risk of No Registration . The Warrantholder understands that if the Company does not register with the Securities and Exchange
Commission pursuant to Section 12 of the 1934 Act (the " 1934 Act"), or file reports pursuant to Section 15(d), of the 1934 Act, or if a
registration statement covering the securities under the 1933 Act is not in effect when it desires to sell (i) the rights to purchase Preferred
Stock pursuant to this Warrant Agreement, or (ii) the Preferred Stock issuable upon exercise of the right to purchase, it may be required to
hold such securities for an indefinite period. The Warrantholder also understands that any sale of its rights of the Warrantholder to purchase
Preferred Stock or Preferred Stock which might be made by it in reliance upon Rule 144 under the 1933 Act may be made only in accordance
with the terms and conditions of that Rule.
(f) Accredited Investor . Warrantholder is an "accredited investor" within the meaning of the Securities and Exchange Rule 501 of
Regulation D, as presently in effect.

11. TRANSFERS.
Subject to the terms and conditions contained in Section 10 hereof, this Warrant Agreement and all rights hereunder are transferable in
whole or in part by the Warrantholder and any successor transferee, provided, however, in no event shall the number of transfers of the
rights and interests in all of the Warrants exceed three (3) transfers. The transfer shall be recorded on the books of the Company upon receipt
by the Company of a notice of transfer in the form attached hereto as Exhibit III (the " Transfer Notice"), at its principal offices and the
payment to the Company of all transfer taxes and other governmental charges imposed on such transfer.

12. MISCELLANEOUS.
(a) Effective Date . The provisions of this Warrant Agreement shall be construed and shall be given effect in all respects as if it had
been executed and delivered by the Company on the date hereof. This Warrant Agreement shall be binding upon any successors or assigns
of the Company.
(b) Attorney's Fees . In any litigation, arbitration or court proceeding between the Company and the Warrantholder relating hereto, the
prevailing party shall be entitled to attorneys' fees and expenses and all costs of proceedings incurred in enforcing this Warrant Agreement.
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(c) Governing Law . This Warrant Agreement shall be governed by and construed for all purposes under and in accordance with the
laws of the State of California.

(d) Counterparts . This Warrant Agreement may be executed in two or more counterparts, each of which shall be deemed an original,
but all of which together shall constitute one and the same instrument.
(e) Notices. Any notice required or permitted hereunder shall be given in writing and shall be deemed effectively given upon personal
delivery, facsimile transmission (provided that the original is sent by personal delivery or mail as hereinafter set forth) or seven (7) days after
deposit in the United States mail, by registered or certified mail, addressed (i) to the Warrantholder at 6111 North River Road, Rosemont,
Illinois 60018, Attention: Venture Lease Administration, cc: Legal Department, Attention.: General Counsel, (and/or, if by facsimile, (847)
518-5465 and (847)518-5088) and (ii) to the Company at 10065 Old Grove Road, Suite A, San Diego, CA 92131, Attention:
and/or
if by facsimile, (619) 271-7101) or at such other address as any such party may subsequently designate by written notice to the other party.
(f) Remedies . In the event of any default hereunder, the non-defaulting party may proceed to protect and enforce its rights either by
suit in equity and/or by action at law, including but not limited to an action for damages as a result of any such default, and/or an action for
specific performance for any default where Warrantholder will not have an adequate remedy at law and where damages will not be readily
ascertainable. The Company expressly agrees that it shall not oppose an application by the Warrantholder or any other person entitled to the
benefit of this Agreement requiring specific performance of any or all provisions hereof or enjoining the Company from continuing to commit
any such breach of this Agreement.

(g) No Impairment of Rights . The Company will not, by amendment of its Charter or through any other means, avoid or seek to
avoid the observance or performance of any of the terms of this Warrant, but will at all times in good faith assist in the carrying out of all such
terms and in the taking of all such actions as may be necessary or appropriate in order to protect the rights of the Warrantholder against
impairment.

(h) Survival. The representations, warranties, covenants and conditions of the respective parties contained herein or made pursuant
to this Warrant Agreement shall survive the execution and delivery of this Warrant Agreement.
(i) Severability . In the event any one or more of the provisions of this Warrant Agreement shall for any reason be held invalid, illegal
or unenforceable, the remaining provisions of this Warrant Agreement shall be unimpaired, and the invalid, illegal or unenforceable
provision shall be replaced by a mutually acceptable valid, legal and enforceable provision, which comes closest to the intention of the parties
underlying the invalid, illegal or unenforceable provision.
(j) Amendments .
the Warrantholder.

Any provision of this Warrant Agreement may be amended by a written instrument signed by the Company and by

(k) Additional Documents . The Company, upon execution of this Warrant Agreement, shall provide the Warrantholder with certified
resolutions with respect to the representations, warranties and covenants set forth in subparagraphs (a) through (d), (f) and (g) of Section 9
above. The Company shall also supply such other documents as the Warrantholder may from time to time reasonably request.

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]
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IN WITNESS WHEREOF , the parties hereto have caused this Warrant Agreement to be executed by its officers thereunto duly
authorized as of the Effective Date.
Company: NUVASIVE, INC.
By:

/s/ KEVIN O'BOYLE

Title: CFO

Warrantholder: COMDISCO VENTURES, INC.
By:

/s/ ILLEGIBLE

Title: Senior Vice President
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EXHIBIT I
NOTICE OF EXERCISE
To:

(1)

The undersigned Warrantholder hereby elects to purchase
shares of the Series
Preferred Stock of
,
pursuant to the terms of the Warrant Agreement dated the
day of
, 19 (the " Warrant Agreement")
between
and the Warrantholder, and tenders herewith payment of the purchase price for such shares in full, together
with all applicable transfer taxes, if any.

(2)

In exercising its rights to purchase the Series
Preferred Stock of
, the undersigned hereby confirms and
acknowledges the investment representations and warranties made in Section 10 of the Warrant Agreement.

(3)

Please issue a certificate or certificates representing said shares of Series
such other name as is specified below.

Preferred Stock in the name of the undersigned or in

(Name)

(Address)

Warrantholder: COMDISCO VENTURES, INC.
By:
Title:
Date:
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EXHIBIT II
ACKNOWLEDGMENT OF EXERCISE
The undersigned
, hereby acknowledge receipt of the "Notice of Exercise" from Comdisco Ventures, Inc., to
purchase
shares of the Series
Preferred Stock of
, pursuant to the terms of the Warrant Agreement, and further
acknowledges that
shares remain subject to purchase under the terms of the Warrant Agreement.

Company:
By:
Title:
Date:

11

EXHIBIT III
TRANSFER NOTICE
(To transfer or assign the foregoing Warrant Agreement execute this form and supply required information. Do not use this form
to purchase shares.)

FOR VALUE RECEIVED, the foregoing Warrant Agreement and all rights evidenced thereby are hereby transferred and assigned to
(Please Print)
whose address is

Dated:

Holder's Signature:
Holder's Address:

Signature Guaranteed:

NOTE:The signature to this Transfer Notice must correspond with the name as it appears on the face of the Warrant Agreement, without
alteration or enlargement or any change whatever. Officers of corporations and those acting in a fiduciary or other representative
capacity should file proper evidence of authority to assign the foregoing Warrant Agreement.
12
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EXHIBIT 10.3
THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933 AS AMENDED, OR ANY
STATE SECURITIES LAWS. THEY MAY NOT BE SOLD, OFFERED FOR SALE, PLEDGED, OR HYPOTHECATED IN THE
ABSENCE OF AN EFFECTIVE REGISTRATION STATEMENT RELATED THERETO OR AN OPINION OF COUNSEL (WHICH
MAY BE COMPANY COUNSEL) REASONABLY SATISFACTORY TO THE COMPANY THAT SUCH REGISTRATIONIS NOT
REQUIRED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR ANY APPLICABLE STATE SECURITIES LAWS.
WARRANT AGREEMENT
To Purchase Shares of the Series A Preferred Stock of

NUVASIVE, INC.
Dated as of September 17, 1999 (the "Effective Date")

WHEREAS , NuVasive, Inc., a Delaware corporation (the " Company ") has entered into a Master Lease Agreement dated as of
September 17, 1999, Equipment Schedule No. VL-1 and VL-2 dated as of September 17, 1999, and related Summary Equipment
Schedules (collectively, the "Leases") with Comdisco Inc., the predecessor of Comdisco Ventures, Inc. ("Comdisco"); and
WHEREAS , the Company desires to grant to CNC Holdings I LLC, a Delaware limited liability company, as assignee of Comdisco (the
"Warrantholder"), the right to purchase a portion of Comdisco's shares of the Company's Series A Preferred Stock;
NOW, THEREFORE, in consideration of the Warrantholder executing and delivering an assignment and in consideration of mutual
covenants and agreements contained herein and therein, the Company and Warrantholder agree as follows:
1.

GRANT OF THE RIGHT TO PURCHASE PREFERRED STOCK.

The Company hereby grants to the Warrantholder, and the Warrantholder is entitled, upon the terms and subject to the conditions
hereinafter set forth, to subscribe to and purchase, from the Company, 43,750 fully paid and non-assessable shares of the Company's
Series A Preferred Stock ("Preferred Stock") at a purchase price of $1.00 per share (the " Exercise Price "). The number and purchase price
of such shares are subject to adjustment as provided in Section 8 hereof.

2.

TERM OF THE WARRANT AGREEMENT.

Except as otherwise provided for herein, the term of this Warrant Agreement and the right to purchase Preferred Stock as granted herein
shall commence on the Effective Date and shall be exercisable for a period of (i) ten (10) years or (ii) five (5) years from the effective date of the
Company's initial public offering, whichever is earlier.

3.

EXERCISE OF THE PURCHASE RIGHTS.

The purchase rights set forth in this Warrant Agreement are exercisable by the Warrantholder, in whole or in part, at any time, or from
time to time, prior to the expiration of the term set forth in Section 2 above, by tendering to the Company at its principal office a notice of
exercise in the form attached hereto as Exhibit I (the "Notice of Exercise "), duly completed and executed. Promptly upon receipt of the
Notice of Exercise and the payment of the purchase price in accordance with the terms set forth below, and in no event later than twenty-one
(21) days thereafter, the Company shall issue to the Warrantholder a certificate for the number of shares of Preferred Stock purchased and
shall
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execute the acknowledgment of exercise in the form attached hereto as Exhibit II (the "Acknowledgment of Exercise ") indicating the
number of shares which remain subject to future purchases, if any.

The Exercise Price may be paid at the Warrantholder's election either (i) by cash or check, or (ii) by surrender of Warrants (" Net
Issuance ") as determined below. If the Warrantholder elects the Net Issuance method, the Company will issue Preferred Stock in
accordance with the following formula:

X = Y(A-B)
A

Where: X =

Y=

the number of shares of Preferred Stock to be issued to the Warrantholder.
the number of shares of Preferred Stock requested to be exercised under this
Warrant Agreement.

A=

the fair market value of one (1) share of Preferred Stock.

B=

the Exercise Price.

For purposes of the above calculation, current fair market value of Preferred Stock shall mean with respect to each share of Preferred
Stock:

(i) if the exercise is in connection with an initial public offering of the Company's Common Stock, and if the Company's
Registration Statement relating to such public offering has been declared effective by the SEC, then the fair market value per share
shall be the product of (x) the initial "Price to Public" specified in the final prospectus with respect to the offering and (y) the number of
shares of Common Stock into which each share of Preferred Stock is convertible at the time of such exercise;

(ii)

if this Warrant is exercised after, and not in connection with the Company's initial public offering, and:

(a) if traded on a securities exchange, the fair market value shall be deemed to be the product of (x) the average of the
closing prices over a five (5) day period ending three days before the day the current fair market value of the securities is being
determined and (y) the number of shares of Common Stock into which each share of Preferred Stock is convertible at the time
of such exercise; or
(b) if actively traded over-the-counter, the fair market value shall be deemed to be the product of (x) the average of the
closing bid and asked prices quoted on the NASDAQ system (or similar system) over the five (5) day period ending three days
before the day the current fair market value of the securities is being determined and (y) the number of shares of Common
Stock into which each share of Preferred Stock is convertible at the time of such exercise;

(iii) if at any time the Common Stock is not listed on any securities exchange or quoted in the NASDAQ System or the overthe-counter market, the current fair market value of Preferred Stock shall be determined in good faith by the Company's Board of
Directors, unless the Company shall become subject to a merger, acquisition or other consolidation pursuant to which the Company
is not the surviving party, in which case the fair market value of Preferred Stock shall be deemed to be the value received by the
holders of the Company's Preferred Stock on a common equivalent basis pursuant to such merger or acquisition.

Upon partial exercise by either cash or Net Issuance, the Company shall promptly issue an amended Warrant Agreement representing
the remaining number of shares purchasable hereunder. All
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other terms and conditions of such amended Warrant Agreement shall be identical to those contained herein, including, but not limited to the
Effective Date hereof.

4.

RESERVATION OF SHARES.

(a) Authorization and Reservation of Shares. During the term of this Warrant Agreement, the Company will at all times have
authorized and reserved a sufficient number of shares of its Preferred Stock to provide for the exercise of the rights to purchase Preferred
Stock as provided for herein.
(b) Registration or Listing. If any shares of Preferred Stock required to be reserved hereunder require registration with or approval of
any governmental authority under any Federal or State law (other than any registration under the Securities Act of 1933, as amended (" 1933
Act"), as then in effect, or any similar Federal statute then enforced, or any state securities law, required by reason of any transfer involved in
such conversion), or listing on any domestic securities exchange, before such shares may be issued upon conversion, the Company will, at
its expense and as expeditiously as possible, use its best efforts to cause such shares to be duly registered, listed or approved for listing on
such domestic securities exchange, as the case may be.

5.

NO FRACTIONAL SHARES OR SCRIP.

No fractional shares or scrip representing fractional shares shall be issued upon the exercise of the Warrant, but in lieu of such fractional
shares the Company shall make a cash payment therefor upon the basis of the Exercise Price then in effect.

6.

NO RIGHTS AS SHAREHOLDER.

This Warrant Agreement does not entitle the Warrantholder to any voting rights or other rights as a shareholder of the Company prior to
the exercise of the Warrant.

7.

WARRANTHOLDER REGISTRY.
The Company shall maintain a registry showing the name and address of the registered holder of this Warrant Agreement.

8.

ADJUSTMENT RIGHTS.
The purchase price per share and the number of shares of Preferred Stock purchasable hereunder are subject to adjustment, as follows:

(a) Merger and Sale of Assets. If at any time there shall be a capital reorganization of the shares of the Company's stock (other than
a combination, reclassification, exchange or subdivision of shares otherwise provided for herein), or a merger or consolidation of the
Company with or into another corporation whether or not the Company is the surviving corporation, or the sale of all or substantially all of the
Company's properties and assets to any other person (hereinafter referred to as a " Merger Event "), then, as a part of such Merger Event,
lawful provision shall be made so that the Warrantholder shall thereafter be entitled to receive, upon exercise of the Warrant, the number of
shares of preferred stock or other securities of the successor corporation resulting from such Merger Event, equivalent in value to that which
would have been issuable in the Merger Event if Warrantholder had exercised this Warrant immediately prior to the Merger Event. In any
such case, appropriate adjustment (as determined in good faith by the Company's Board of Directors) shall be made in the application of the
provisions of this Warrant Agreement with respect to the rights and interest of the Warrantholder after the Merger Event to the end that the
provisions of this Warrant Agreement (including adjustments of the Exercise Price and number of shares of Preferred Stock purchasable)
shall be applicable to the greatest extent reasonably possible.
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(b) Reclassification of Shares. If the Company at any time shall, by combination, reclassification, exchange or subdivision of
securities or otherwise, change any of the securities as to which purchase rights under this Warrant Agreement exist into the same or a
different number of securities of any other class or classes, this Warrant Agreement shall thereafter represent the right to acquire such
number and kind of securities as would have been issuable as the result of such change with respect to the securities which were subject to
the purchase rights under this Warrant Agreement immediately prior to such combination, reclassification, exchange, subdivision or other
change.
(c) Subdivision or Combination of Shares. If the Company at any time shall combine or subdivide its Preferred Stock, the Exercise
Price shall be proportionately decreased in the case of a subdivision, or proportionately increased in the case of a combination.

(d) Stock Dividends. If the Company at any time shall pay a dividend payable in, or make any other distribution (except any
distribution specifically provided for in the foregoing subsections (a) or (b)) of the Company's stock, then the Exercise Price shall be adjusted,
from and after the record date of such dividend or distribution, to that price determined by multiplying the Exercise Price in effect immediately
prior to such record date by a fraction (i) the numerator of which shall be the total number of all shares of the Company's stock outstanding
immediately prior to such dividend or distribution, and (ii) the denominator of which shall be the total number of all shares of the Company's
stock outstanding immediately after such dividend or distribution. The Warrantholder shall thereafter be entitled to purchase, at the Exercise
Price resulting from such adjustment, the number of shares of Preferred Stock (calculated to the nearest whole share) obtained by
multiplying the Exercise Price in effect immediately prior to such adjustment by the number of shares of Preferred Stock issuable upon the
exercise hereof immediately prior to such adjustment and dividing the product thereof by the Exercise Price resulting from such adjustment.
(e) Antidilution Rights. Additional antidilution rights applicable to the Preferred Stock purchasable hereunder are as set forth in the
Company's Certificate of Incorporation, as amended through the Effective Date, a true and complete copy of which is attached hereto as
Exhibit IV (the "Charter "). The Company shall provide Warrantholder with prompt written notice of any dilutive issuance of its stock or other
equity security to occur after the Effective Date of this Warrant, which notice shall include (a) the price at which such stock or security is to be
sold, (b) the number of shares to be issued, and (c) such other information as necessary for Warrantholder to determine if a dilutive event
has occurred.
(f) Notice of Adjustments. If: (i) the Company shall declare any dividend or distribution upon its stock, whether in cash, property,
stock or other securities; (ii) there shall be any Merger Event; (iii) there shall be an initial public offering; or (v) there shall be any voluntary
dissolution, liquidation or winding up of the Company; then, in connection with each such event, the Company shall send to the
Warrantholder: (A) at least twenty (20) days' prior written notice of the date on which the books of the Company shall close or a record shall
be taken for such dividend, distribution, (specifying the date on which the holders of Preferred Stock shall be entitled thereto) or for
determining rights to vote in respect of such Merger Event, dissolution, liquidation or winding up; (B) in the case of any such Merger Event,
dissolution, liquidation or winding up, at least twenty (20) days' prior written notice of the date when the same shall take place (and
specifying the date on which the holders of Preferred Stock shall be entitled to exchange their Preferred Stock for securities or other property
deliverable upon such Merger Event, dissolution, liquidation or winding up); and (C) in the case of a public offering, the Company shall give
the Warrantholder at least twenty (20) days written notice prior to the effective date thereof.

Each such written notice shall set forth, in reasonable detail, (i) the event requiring the adjustment, (ii) the amount of the adjustment,
(iii) the method by which such adjustment was calculated, (iv) the Exercise Price, and (v) the number of shares subject to purchase
hereunder after
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giving effect to such adjustment, and shall be given by first class mail, postage prepaid, addressed to the Warrantholder, at the address as
shown on the books of the Company.
(h) Timely Notice. Failure to timely provide such notice required by subsection (f) above shall entitle Warrantholder to retain the
benefit of the applicable notice period notwithstanding anything to the contrary contained in any insufficient notice received by Warrantholder.
The notice period shall begin on the date Warrantholder actually receives a written notice containing all the information specified above.

9.

REPRESENTATIONS, WARRANTIES AND COVENANTS OF THE COMPANY.

(a) Reservation of Preferred Stock. The Preferred Stock issuable upon exercise of the Warrantholder's rights has been duly and
validly reserved and, when issued in accordance with the provisions of this Warrant Agreement, will be validly issued, fully paid and nonassessable, and will be free of any taxes, liens, charges or encumbrances of any nature whatsoever; provided, however, that the Preferred
Stock issuable pursuant to this Warrant Agreement may be subject to restrictions on transfer under state and/or Federal securities laws. The
Company has made available to the Warrantholder true, correct and complete copies of its Charter and Bylaws, as amended. The issuance
of certificates for shares of Preferred Stock upon exercise of the Warrant Agreement shall be made without charge to the Warrantholder for
any issuance tax in respect thereof, or other cost incurred by the Company in connection with such exercise and the related issuance of
shares of Preferred Stock. The Company shall not be required to pay any tax which may be payable in respect of any transfer involved and
the issuance and delivery of any certificate in a name other than that of the Warrantholder.
(b) Due Authority. The execution and delivery by the Company of this Warrant Agreement and the performance of all obligations of
the Company hereunder, including the issuance to Warrantholder of the right to acquire the shares of Preferred Stock, have been duly
authorized by all necessary corporate action on the part of the Company and this Warrant Agreement is not inconsistent with the Company's
Charter or Bylaws, do not contravene any law or governmental rule, regulation or order applicable to it, do not and will not contravene any
provision of, or constitute a default under, any indenture, mortgage, contract or other instrument to which it is a party or by which it is bound,
this Warrant Agreement constitute a legal, valid and binding agreement of the Company, enforceable in accordance with its terms.
(c) Consents and Approvals. No consent or approval of, giving of notice to, registration with, or taking of any other action in respect
of any state, Federal or other governmental authority or agency is required with respect to the execution, delivery and performance by the
Company of its obligations under this Warrant Agreement, except for the filing of notices pursuant to Regulation D under the 1933 Act and
any filing required by applicable state securities law, which filings will be effective by the time required thereby.

(d) Issued Securities. All issued and outstanding shares of Common Stock, Preferred Stock or any other securities of the Company
have been duly authorized and validly issued and are fully paid and nonassessable. All outstanding shares of Common Stock, Preferred
Stock and any other securities were issued in full compliance with all Federal and state securities laws. In addition:

(i) The authorized capital of the Company consists of (A) 7,750,000 shares of Common Stock, of which 1,763,000 shares are
issued and outstanding, and (B) 4,750,00 shares of Series A Preferred Stock, of which 4,550,000 shares are issued and outstanding
and are convertible into 4,550,000 shares of Common Stock at $1.00 per share.

(ii) The Company has reserved (A) 1,312,500 shares of Common Stock for issuance under its 1998 Stock Option Plan, under
which 590,924 options are outstanding at an average price of $0.10 per share. There are no other options, warrants, conversion
privileges or other rights presently
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outstanding to purchase or otherwise acquire any authorized but unissued shares of the Company's capital stock or other securities of
the Company.
(iii) In accordance with the Company's Articles/Certificate of Incorporation, no shareholder of the Company has preemptive
rights to purchase new issuances of the Company's capital stock.
(e) Insurance. The Company has in full force and effect insurance policies, with extended coverage, insuring the Company and its
property and business against such losses and risks, and in such amounts, as are customary for corporations engaged in a similar business
and similarly situated and as otherwise may be required pursuant to the terms of any other contract or agreement.
(f) Other Commitments to Register Securities. Except as set forth in the Investor Rights Agreement, the Company is not, pursuant
to the terms of any other agreement currently in existence, under any obligation to register under the 1933 Act any of its presently
outstanding securities or any of its securities which may hereafter be issued.

(g) Exempt Transaction. Subject to the accuracy of the Warrantholder's representations in Section 10 hereof, the issuance of the
Preferred Stock upon exercise of this Warrant will constitute a transaction exempt from (i) the registration requirements of Section 5 of the
1933 Act, in reliance upon Section 4(2) thereof, and (ii) the qualification requirements of the applicable state securities laws.

(h) Compliance with Rule 144. After the Company's initial public offering, at the written request of the Warrantholder, who proposes
to sell Preferred Stock issuable upon the exercise of the Warrant in compliance with Rule 144 promulgated by the Securities and Exchange
Commission, the Company shall use its best efforts to furnish to the Warrantholder, within ten days after receipt of such request, a written
statement confirming whether the Company has complied with the filing requirements of the Securities and Exchange Commission as set
forth in such Rule, as such Rule may be amended from time to time.

10. REPRESENTATIONS AND COVENANTS OF THE WARRANTHOLDER.
This Warrant Agreement has been entered into by the Company in reliance upon the following representations and covenants of the
Warrantholder:

(a) Investment Purpose. The right to acquire Preferred Stock or the Preferred Stock issuable upon exercise of the Warrantholder's
rights contained herein will be acquired for investment and not with a view to the sale or distribution of any part thereof, and the
Warrantholder has no present intention of selling or engaging in any public distribution of the same except pursuant to a registration or
exemption.
(b) Private Issue. The Warrantholder understands (i) that the Preferred Stock issuable upon exercise of this Warrant is not registered
under the 1933 Act or qualified under applicable state securities laws on the ground that the issuance contemplated by this Warrant
Agreement will be exempt from the registration and qualifications requirements thereof, and (ii) that the Company's reliance on such
exemption is predicated on the representations set forth in this Section 10.
(c) Disposition of Warrantholder's Rights. In no event will the Warrantholder make a disposition of any of its rights to acquire
Preferred Stock or Preferred Stock issuable upon exercise of such rights unless and until (i) it shall have notified the Company of the
proposed disposition, and (ii) if requested by the Company, it shall have furnished the Company with an opinion of counsel (which counsel
may either be inside or outside counsel to the Warrantholder) satisfactory to the Company and its counsel to the effect that (A) appropriate
action necessary for compliance with the 1933 Act has been taken, or (B) an exemption from the registration requirements of the 1933 Act is
available. Notwithstanding the foregoing, the restrictions imposed upon the transferability of any of its rights to acquire Preferred Stock or
Preferred Stock issuable on the exercise of such rights do not apply to transfers from the
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beneficial owner of any of the aforementioned securities to its nominee or from such nominee to its beneficial owner, and shall terminate as
to any particular share of Preferred Stock when (1) such security shall have been effectively registered under the 1933 Act and sold by the
holder thereof in accordance with such registration or (2) such security shall have been sold without registration in compliance with Rule 144
under the 1933 Act, or (3) a letter shall have been issued to the Warrantholder at its request by the staff of the Securities and Exchange
Commission or a ruling shall have been issued to the Warrantholder at its request by such Commission stating that no action shall be
recommended by such staff or taken by such Commission, as the case may be, if such security is transferred without registration under the
1933 Act in accordance with the conditions set forth in such letter or ruling and such letter or ruling specifies that no subsequent restrictions
on transfer are required. Whenever the restrictions imposed hereunder shall terminate, as hereinabove provided, the Warrantholder or holder
of a share of Preferred Stock then outstanding as to which such restrictions have terminated shall be entitled to receive from the Company,
without expense to such holder, one or more new certificates for the Warrant or for such shares of Preferred Stock not bearing any restrictive
legend.
(d) Financial Risk. The Warrantholder has such knowledge and experience in financial and business matters as to be capable of
evaluating the merits and risks of its investment, and has the ability to bear the economic risks of its investment.
(e) Risk of No Registration. The Warrantholder understands that if the Company does not register with the Securities and Exchange
Commission pursuant to Section 12 of the 1934 Act (the " 1934 Act"), or file reports pursuant to Section 15(d), of the 1934 Act, or if a
registration statement covering the securities under the 1933 Act is not in effect when it desires to sell (i) the rights to purchase Preferred
Stock pursuant to this Warrant Agreement, or (ii) the Preferred Stock issuable upon exercise of the right to purchase, it may be required to
hold such securities for an indefinite period. The Warrantholder also understands that any sale of its rights of the Warrantholder to purchase
Preferred Stock or Preferred Stock which might be made by it in reliance upon Rule 144 under the 1933 Act may be made only in accordance
with the terms and conditions of that Rule.
(f) Accredited Investor. Warrantholder is an "accredited investor" within the meaning of the Securities and Exchange Rule 501 of
Regulation D, as presently in effect.

11. TRANSFERS.
Subject to the terms and conditions contained in Section 10 hereof, this Warrant Agreement and all rights hereunder are transferable in
whole or in part by the Warrantholder and any successor transferee, provided, however, in no event shall the number of transfers of the
rights and interests in all of the Warrants exceed three (3) transfers. The transfer shall be recorded on the books of the Company upon receipt
by the Company of a notice of transfer in the form attached hereto as Exhibit III (the "Transfer Notice"), at its principal offices and the
payment to the Company of all transfer taxes and other governmental charges imposed on such transfer.

12. MISCELLANEOUS.
(a) Effective Date. The provisions of this Warrant Agreement shall be construed and shall be given effect in all respects as if it had
been executed and delivered by the Company on the date hereof. This Warrant Agreement shall be binding upon any successors or assigns
of the Company.
(b) Attorney's Fees. In any litigation, arbitration or court proceeding between the Company and the Warrantholder relating hereto, the
prevailing party shall be entitled to attorneys' fees and expenses and all costs of proceedings incurred in enforcing this Warrant Agreement.
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(c) Governing Law. This Warrant Agreement shall be governed by and construed for all purposes under and in accordance with the
laws of the State of California.

(d) Counterparts. This Warrant Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, but all of which together shall constitute one and the same instrument.
(e) Notices. Any notice required or permitted hereunder shall be given in writing and shall be deemed effectively given upon personal
delivery, facsimile transmission (provided that the original is sent by personal delivery or mail as hereinafter set forth) or seven (7) days after
deposit in the United States mail, by registered or certified mail, addressed (i) to the Warrantholder at 6111 North River Road, Rosemont,
Illinois 60018, Attention: Venture Lease Administration, cc: Legal Department, Attention.: General Counsel, (and/or, if by facsimile,
(847) 518-5465 and (847)518-5088) and (ii) to the Company at 10065 Old Grove Road, Suite A, San Diego, CA 92131,
Attention:
(and/or if by facsimile, (619) 271-7101) or at such other address as any such party may subsequently designate by
written notice to the other party.
(f) Remedies. In the event of any default hereunder, the non-defaulting party may proceed to protect and enforce its rights either by
suit in equity and/or by action at law, including but not limited to an action for damages as a result of any such default, and/or an action for
specific performance for any default where Warrantholder will not have an adequate remedy at law and where damages will not be readily
ascertainable. The Company expressly agrees that it shall not oppose an application by the Warrantholder or any other person entitled to the
benefit of this Agreement requiring specific performance of any or all provisions hereof or enjoining the Company from continuing to commit
any such breach of this Agreement.

(g) No Impairment of Rights. The Company will not, by amendment of its Charter or through any other means, avoid or seek to
avoid the observance or performance of any of the terms of this Warrant, but will at all times in good faith assist in the carrying out of all such
terms and in the taking of all such actions as may be necessary or appropriate in order to protect the rights of the Warrantholder against
impairment.

(h) Survival. The representations, warranties, covenants and conditions of the respective parties contained herein or made pursuant
to this Warrant Agreement shall survive the execution and delivery of this Warrant Agreement.
(i) Severability. In the event any one or more of the provisions of this Warrant Agreement shall for any reason be held invalid, illegal
or unenforceable, the remaining provisions of this Warrant Agreement shall be unimpaired, and the invalid, illegal or unenforceable
provision shall be replaced by a mutually acceptable valid, legal and enforceable provision, which comes closest to the intention of the parties
underlying the invalid, illegal or unenforceable provision.
(j) Amendments.
the Warrantholder.

Any provision of this Warrant Agreement may be amended by a written instrument signed by the Company and by

(k) Additional Documents. The Company, upon execution of this Warrant Agreement, shall provide the Warrantholder with certified
resolutions with respect to the representations, warranties and covenants set forth in subparagraphs (a) through (d), (f) and (g) of Section 9
above. The Company shall also supply such other documents as the Warrantholder may from time to time reasonably request.

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]
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IN WITNESS WHEREOF , the parties hereto have caused this Warrant Agreement to be executed by its officers thereunto duly
authorized as of the Effective Date.
Company: NUVASIVE, INC.
By:

/s/ KEVIN O'BOYLE

Title: CFO

Warrantholder: CNC HOLDINGS I LLC
By:

/s/ ILLEGIBLE

Title: Vice President
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EXHIBIT I
NOTICE OF EXERCISE
To:

(1)

The undersigned Warrantholder hereby elects to purchase
shares of the Series
Preferred Stock of
,
pursuant to the terms of the Warrant Agreement dated the
day of
, 19 (the " Warrant Agreement")
between
and the Warrantholder, and tenders herewith payment of the purchase price for such shares in full, together
with all applicable transfer taxes, if any.

(2)

In exercising its rights to purchase the Series
Preferred Stock of
, the undersigned hereby confirms and
acknowledges the investment representations and warranties made in Section 10 of the Warrant Agreement.

(3)

Please issue a certificate or certificates representing said shares of Series
such other name as is specified below.

Preferred Stock in the name of the undersigned or in

(Name)

(Address)

Warrantholder: CNC HOLDINGS I LLC
By:
Title:
Date:

10

EXHIBIT II
ACKNOWLEDGMENT OF EXERCISE
The undersigned
, hereby acknowledge receipt of the "Notice of Exercise" from CNC Holdings I LLC, to
purchase
shares of the Series
Preferred Stock of
, pursuant to the terms of the Warrant Agreement, and further
acknowledges that
shares remain subject to purchase under the terms of the Warrant Agreement.

Company:
By:
Title:
Date:
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EXHIBIT III
TRANSFER NOTICE
(To transfer or assign the foregoing Warrant Agreement execute this form and supply required information. Do not use this form
to purchase shares.)

FOR VALUE RECEIVED, the foregoing Warrant Agreement and all rights evidenced thereby are hereby transferred and assigned to
(Please Print)
whose address is

Dated:

Holder's Signature:
Holder's Address:

Signature Guaranteed:

NOTE:The signature to this Transfer Notice must correspond with the name as it appears on the face of the Warrant Agreement, without
alteration or enlargement or any change whatever. Officers of corporations and those acting in a fiduciary or other representative
capacity should file proper evidence of authority to assign the foregoing Warrant Agreement.
12
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EXHIBIT 10.4
THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR ANY
STATE SECURITIES LAWS. THEY MAY NOT BE SOLD OR OFFERED FOR SALE, PLEDGED OR HYPOTHECATED, IN THE
ABSENCE OF AN EFFECTIVE REGISTRATION STATEMENT AS TO THE SECURITIES UNDER SAID ACT AND ANY
APPLICABLE STATE SECURITIES LAWS OR THE AVAILABILITY OF AN EXEMPTION FROM REGISTRATION UNDER SAID
ACT AND ANY APPLICABLE STATE SECURITIES LAWS.
No.
STOCK SUBSCRIPTION WARRANT
To Purchase Series B Preferred Stock of

NUVASIVE, INC. (the "Company")
DATE OF INITIAL ISSUANCE: June 27, 2000
THIS CERTIFIES THAT for value received, TBCC FUNDING TRUST II or its registered assigns (hereinafter called the "Holder") is
entitled to purchase from the Company, at any time during the Term of this Warrant, Eighty-One Thousand Eight Hundred Twenty (81,820)
shares of Series B Preferred Stock, $0.001 par value, of the Company (the "Series B Preferred Stock"), at the Warrant Price, payable as
provided herein. The exercise of this Warrant shall be subject to the provisions, limitations and restrictions herein contained, and may be
exercised in whole or in part.
SECTION 1.

Definitions .

For all purposes of this Warrant, the following terms shall have the meanings indicated:

Series B Preferred Stock —shall mean and include the Company's authorized Series B Preferred Stock, $0.001 par value, as
constituted at the date hereof.

Exchange Act—shall mean the Securities Exchange Act of 1934, as amended from time to time.

Securities Act—the Securities Act of 1933, as amended.
Term of this Warrant—shall mean the period beginning on the date of initial issuance hereof and ending on June 27, 2007.

Warrant Price—$2.75 per share, subject to adjustment in accordance with Section 5 hereof.
Warrants—this Warrant and any other Warrant or Warrants issued in connection with a Commitment Letter dated April 11, 2000
executed by the Company and Transamerica Business Credit Corporation (the "Commitment Letter") to the original holder of this Warrant,
or any transferees from such original holder or this Holder permitted hereunder.
Warrant Shares—shares of Series B Preferred Stock purchased or purchasable by the Holder of this Warrant upon the exercise hereof.
SECTION 2.

Exercise of Warrant .

2.1 Procedure for Exercise of Warrant. To exercise this Warrant in whole or in part (but not as to any fractional share of Series B
Preferred Stock), the Holder shall deliver to the Company at its office referred to in Section 13 hereof at any time and from time to time during
the Term of this Warrant: (i) the Notice of Exercise in the form attached hereto, (ii) cash, certified or official bank check payable to the order of
the Company, wire transfer of funds to the Company's account, or evidence of any indebtedness of the Company to the Holder (or any
combination of any of the foregoing) in the amount of the Warrant Price for each share being purchased, and (iii) this Warrant.
Notwithstanding any provisions herein to the contrary, if the Current Market Price (as defined in Section 5) is greater than the Warrant Price
(at the date of calculation, as set forth below), in lieu of exercising this Warrant as hereinabove permitted, the Holder may elect to receive
shares of Series B

Preferred Stock equal to the value (as determined below) of this Warrant (or the portion thereof being canceled) by surrender of this Warrant at
the office of the Company referred to in Section 13 hereof, together with the Notice of Exercise, in which event the Company shall issue to
the Holder that number of shares of Series B Preferred Stock computed using the following formula:

CS = WCS × (CMP-WP)
CMP
Where

CS

equals the number of shares of Series B Preferred Stock to be issued to the Holder

WCS

equals the number of shares of Series B Preferred Stock purchasable under the Warrant or, if only a portion of the
Warrant is being exercised, the portion of the Warrant being exercised (at the date of such calculation)

CMP

equals the Current Market Price (at the date of such calculation)

WP

equals the Warrant Price (as adjusted to the date of such calculation)

In the event of any exercise of the rights represented by this Warrant, a certificate or certificates for the shares of Series B Preferred Stock so
purchased, registered in the name of the Holder or such other name or names as may be designated by the Holder to the extent permitted
hereunder, shall be delivered to the Holder hereof within a reasonable time, not exceeding fifteen (15) days, after the rights represented by
this Warrant shall have been so exercised; and, unless this Warrant has expired, a new Warrant representing the number of shares (except
a remaining fractional share), if any, with respect to which this Warrant shall not then have been exercised shall also be issued to the Holder
hereof within such time. The person in whose name any certificate for shares of Series B Preferred Stock is issued upon exercise of this
Warrant shall for all purposes be deemed to have become the holder of record of such shares on the date on which the Warrant was
surrendered and payment of the Warrant Price and any applicable taxes was made, irrespective of the date of delivery of such certificate,
except that, if the date of such surrender and payment is a date when the stock transfer books of the Company are closed, such person shall
be deemed to have become the holder of such shares at the close of business on the next succeeding date on which the stock transfer books
are open.

2.2 Transfer Restriction Legend. Each certificate for Warrant Shares shall bear a legend substantially similar to the following
legend (and any additional legend required by (i) any applicable state securities laws and (ii) any securities exchange upon which such
Warrant Shares may, at the time of such exercise, be listed) unless at the time of exercise such Warrant Shares shall be registered under the
Securities Act:
"THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES
ACT OF 1933, AS AMENDED, OR ANY STATE SECURITIES LAWS. THEY MAY NOT BE SOLD, OFFERED FOR SALE,
PLEDGED OR HYPOTHECATED IN THE ABSENCE OF AN EFFECTIVE REGISTRATION STATEMENT AS TO THE
SECURITIES UNDER SAID ACT AND ANY APPLICABLE STATE SECURITIES LAWS OR THE AVAILABILITY OF AN
EXEMPTION FROM REGISTRATION UNDER SAID ACT AND ANY APPLICABLE STATE SECURITIES LAWS."
Any certificate issued at any time in exchange or substitution for any certificate bearing such legend (except a new certificate issued upon
completion of a public distribution under a registration statement of the securities represented thereby) shall also bear such legend unless, in
the opinion of counsel for the holder thereof (which counsel shall be reasonably satisfactory to counsel for the Company) the securities
represented thereby are not, at such time, required by law to bear such legend.
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SECTION 3. Covenants as to Series B Preferred Stock . The Company covenants and agrees that all shares of Series B Preferred
Stock that may be issued upon the exercise of the rights represented by this Warrant will, upon issuance, pursuant to the terms hereof be
validly issued, fully paid and nonassessable, and free from all taxes, liens and charges with respect to the issue thereof. The Company
further covenants and agrees that it will pay when due and payable any and all federal and state taxes which may be payable in respect of the
issue of this Warrant or any Series B Preferred Stock or certificates therefor issuable upon the exercise of this Warrant. The Company further
covenants and agrees that the Company will at all times have authorized and reserved, free from preemptive rights, a sufficient number of
shares of Series B Preferred Stock to provide for the exercise of the rights represented by this Warrant. The Company further covenants and
agrees that if any shares of capital stock to be reserved for the purpose of the issuance of shares upon the exercise of this Warrant require
registration with or approval of any governmental authority under any federal or state law before such shares may be validly issued or
delivered upon exercise, then the Company will in good faith and as expeditiously as possible endeavor to secure such registration or
approval, as the case may be. If and so long as the Series B Preferred Stock issuable upon the exercise of this Warrant is listed on any
national securities exchange, the Company will, if permitted by the rules of such exchange, list and keep listed on such exchange, upon
official notice of issuance, all shares of such Series B Preferred Stock issuable upon exercise of this Warrant.
If, at any time during the Term of this Warrant, there are any dilutive issuances that result in a conversion price adjustment to the
Series B Preferred Stock pursuant to Article IV, Section B(3)(c) of the Company's Amended and Restated Certificate of Incorporation, as
amended (the "Certificate"), the number of shares of Common Stock issuable upon the conversion of the Series B Preferred Stock issuable
upon the exercise of this Warrant shall be adjusted as set forth in Article IV, Section B(3)(c) of the Certificate. The conversion rate from the
Series B Preferred Stock to Common Stock shall initially be on a 1 to 1 basis.

SECTION 4. Adjustment of Number of Shares . Upon each adjustment of the Warrant Price as provided in Section 5, the Holder shall
thereafter be entitled to purchase, at the Warrant Price resulting from such adjustment, the number of shares (calculated to the nearest tenth
of a share) obtained by multiplying the Warrant Price in effect immediately prior to such adjustment by the number of shares purchasable
pursuant hereto immediately prior to such adjustment and dividing the product thereof by the Warrant Price resulting from such adjustment.

SECTION 5.

Adjustment of Warrant Price .

The Warrant Price shall be subject to adjustment from time to time as follows:

(i) If, at any time during the Term of this Warrant, the number of shares of Series B Preferred Stock outstanding is increased by a stock

dividend payable in shares of Series B Preferred Stock or by a subdivision or split-up of shares of Series B Preferred Stock, then, following
the record date fixed for the determination of holders of Series B Preferred Stock entitled to receive such stock dividend, subdivision or splitup, the Warrant Price shall be appropriately decreased so that the number of shares of Series B Preferred Stock issuable upon the exercise
hereof shall be increased in proportion to such increase in outstanding shares.
(ii) If, at any time during the Term of this Warrant, the number of shares of Series B Preferred Stock outstanding is decreased by a
combination of the outstanding shares of Series B Preferred Stock, then, following the record date for such combination, the Warrant Price
shall appropriately increase so that the number of shares of Series B Preferred Stock issuable upon the exercise hereof shall be decreased in
proportion to such decrease in outstanding shares.

(iii) In case, at any time during the Term of this Warrant, the Company shall declare a cash dividend upon its Series B Preferred Stock
payable otherwise than out of earnings or earned surplus or shall distribute to holders of its Series B Preferred Stock shares of its capital
stock (other than Series B
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Preferred Stock), stock or other securities of other persons, evidences of indebtedness issued by the Company or other persons, assets
(excluding cash dividends and distributions) or options or rights (excluding options to purchase and rights to subscribe for Series B Preferred
Stock or other securities of the Company convertible into or exchangeable for Series B Preferred Stock), then, in each such case,
immediately following the record date fixed for the determination of the holders of Series B Preferred Stock entitled to receive such dividend or
distribution, the Warrant Price in effect thereafter shall be determined by multiplying the Warrant Price in effect immediately prior to such
record date by a fraction of which the numerator shall be an amount equal to the difference of (x) the Current Market Price of one share of
Series B Preferred Stock minus (y) the fair market value (as determined by the Board of Directors of the Company, whose determination
shall be conclusive) of the stock, securities, evidences of indebtedness, assets, options or rights so distributed in respect of one share of
Series B Preferred Stock, and of which the denominator shall be such Current Market Price.

(iv) All calculations under this Section 5 shall be made to the nearest cent or to the nearest one-tenth ( 1 /10) of a share, as the case may
be.

(v) For the purpose of any computation pursuant to this Section 5, the Current Market Price at any date of one share of Series B
Preferred Stock shall be deemed to be the average of the daily closing prices for the 15 consecutive business days ending on the last
business day before the day in question (as adjusted for any stock dividend, split, combination or reclassification that took effect during such
15 business day period). The closing price for each day shall be the last reported sales price regular way or, in case no such reported sales
took place on such day, the average of the last reported bid and asked prices regular way, in either case on the principal national securities
exchange on which the Series B Preferred Stock is listed or admitted to trading or as reported by Nasdaq (or if the Series B Preferred Stock is
not at the time listed or admitted for trading on any such exchange or if prices of the Series B Preferred Stock are not reported by Nasdaq then
such price shall be equal to the average of the last reported bid and asked prices on such day as reported by The National Quotation Bureau
Incorporated or any similar reputable quotation and reporting service, if such quotation is not reported by The National Quotation Bureau
Incorporated); provided, however, that if the Series B Preferred Stock is not traded in such manner that the quotations referred to in this
clause (v) are available for the period required hereunder, the Current Market Price shall be determined in good faith by the Board of Directors
of the Company or, if such determination cannot be made, by a nationally recognized independent investment banking firm selected by the
Board of Directors of the Company (or if such selection cannot be made, by a nationally recognized independent investment banking firm
selected by the American Arbitration Association in accordance with its rules).

(vi) Whenever the Warrant Price shall be adjusted as provided in Section 5, the Company shall prepare a statement showing the facts
requiring such adjustment and the Warrant Price that shall be in effect after such adjustment. The Company shall cause a copy of such
statement to be sent by mail, first class postage prepaid, to each Holder of this Warrant at its, his or her address appearing on the Company's
records. Where appropriate, such copy may be given in advance and may be included as part of the notice required to be mailed under the
provisions of subsection (viii) of this Section 5.

(vii) Adjustments made pursuant to clauses (i), (ii) and (iii) above shall be made on the date such dividend, subdivision, split-up,
combination or distribution, as the case may be, is made, and shall become effective at the opening of business on the business day next
following the record date for the determination of stockholders entitled to such dividend, subdivision, split-up, combination or distribution.
(viii) In the event the Company shall propose to take any action of the types described in clauses (i), (ii), or (iii) of this Section 5, the
Company shall forward, at the same time and in the same manner, to the Holder of this Warrant such notice, if any, which the Company
shall give to the holders of capital stock of the Company.
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(ix) In any case in which the provisions of this Section 5 shall require that an adjustment shall become effective immediately after a
record date for an event, the Company may defer until the occurrence of such event issuing to the Holder of all or any part of this Warrant
which is exercised after such record date and before the occurrence of such event the additional shares of capital stock issuable upon such
exercise by reason of the adjustment required by such event over and above the shares of capital stock issuable upon such exercise before

giving effect to such adjustment exercise; provided, however, that the Company shall deliver to such Holder a due bill or other appropriate
instrument evidencing such Holder's right to receive such additional shares upon the occurrence of the event requiring such adjustment.

SECTION 6.

Ownership .

6.1 Ownership of This Warrant. The Company may deem and treat the person in whose name this Warrant is registered as the
holder and owner hereof (notwithstanding any notations of ownership or writing hereon made by anyone other than the Company) for all
purposes and shall not be affected by any notice to the contrary until presentation of this Warrant for registration of transfer as provided in this
Section 6.
6.2 Transfer and Replacement . This Warrant and all rights hereunder are transferable in whole or in part upon the books of the
Company by the Holder hereof in person or by duly authorized attorney, and a new Warrant or Warrants, of the same tenor as this Warrant
but registered in the name of the transferee or transferees (and in the name of the Holder, if a partial transfer is effected) shall be made and
delivered by the Company upon surrender of this Warrant duly endorsed, at the office of the Company referred to in Section 13 hereof. Upon
receipt by the Company of evidence reasonably satisfactory to it of the loss, theft or destruction, and, in such case, of indemnity or security
reasonably satisfactory to it, and upon surrender of this Warrant if mutilated, the Company will make and deliver a new Warrant of like tenor,
in lieu of this Warrant; provided that if the Holder hereof is an instrumentality of a state or local government or an institutional holder or a
nominee for such an instrumentality or institutional holder an irrevocable agreement of indemnity by such Holder shall be sufficient for all
purposes of this Section 6, and no evidence of loss or theft or destruction shall be necessary. This Warrant shall be promptly cancelled by the
Company upon the surrender hereof in connection with any transfer or replacement. Except as otherwise provided above, in the case of the
loss, theft or destruction of a Warrant, the Company shall pay all expenses, taxes and other charges payable in connection with any transfer
or replacement of this Warrant, other than stock transfer taxes (if any) payable in connection with a transfer of this Warrant, which shall be
payable by the Holder, with a transfer of this Warrant, which shall be payable by the Holder. Notwithstanding the foregoing, this Warrant and
the rights hereunder may not be transferred by any holder hereof in whole or in part without compliance with all applicable federal and state
securities laws.
SECTION 7.

Mergers, Consolidation, Sales . In the case of any proposed consolidation or merger of the Company with another entity,
or the proposed sale of all or substantially all of its assets to another person or entity, or any proposed reorganization or reclassification of the
capital stock of the Company, then, as a condition of such consolidation, merger, sale, reorganization or reclassification, lawful and adequate
provision shall be made whereby the Holder of this Warrant shall thereafter have the right to receive upon the basis and upon the terms and
conditions specified herein, in lieu of the shares of the Series B Preferred Stock of the Company immediately theretofore purchasable
hereunder, such shares of stock, securities or assets as may (by virtue of such consolidation, merger, sale, reorganization or reclassification)
be issued or payable with respect to or in exchange for the number of shares of such Series B Preferred Stock purchasable hereunder
immediately before such consolidation, merger, sale, reorganization or reclassification. In any such case appropriate provision shall be made
with respect to the rights and interests of the Holder of this Warrant to the end that the provisions hereof shall thereafter be applicable as
nearly as may be, in relation to any shares of stock, securities or assets thereafter deliverable upon the exercise of this Warrant. In the case of
the conversion of the Series B
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Preferred Stock to Common Stock pursuant to Article IV, Section B(3)(a)(ii) of the Certificate, the Holder of this Warrant shall be entitled to
receive upon the exercise of this Warrant that number of shares of Common Stock the Holder would have received upon such conversion if
this Warrant had been exercised immediately prior to such conversion, subject to further adjustment as provided herein.

SECTION 8. Notice of Dissolution or Liquidation . In case of any distribution of the assets of the Company in dissolution or
liquidation (except under circumstances when the foregoing Section 7 shall be applicable), the Company shall give notice thereof to the
Holder hereof and shall make no distribution to shareholders until the expiration of thirty (30) days from the date of mailing of the aforesaid
notice and, in any case, the Holder hereof may exercise this Warrant within thirty (30) days from the date of the giving of such notice, and all
rights herein granted not so exercised within such thirty-day period shall thereafter become null and void.
SECTION 9. Notice of Extraordinary Dividends . If the Board of Directors of the Company shall declare any dividend or other
distribution on its Series B Preferred Stock except out of earned surplus or by way of a stock dividend payable in shares of its Series B
Preferred Stock, the Company shall mail notice thereof to the Holder hereof not less than thirty (30) days prior to the record date fixed for
determining shareholders entitled to participate in such dividend or other distribution, and the Holder hereof shall not participate in such
dividend or other distribution unless this Warrant is exercised prior to such record date. The provisions of this Section 9 shall not apply to
distributions made in connection with transactions covered by Section 7.
SECTION 10. Fractional Shares. Fractional shares shall not be issued upon the exercise of this Warrant but in any case where the
Holder would, except for the provisions of this Section 10, be entitled under the terms hereof to receive a fractional share upon the complete
exercise of this Warrant, the Company shall, upon the exercise of this Warrant for the largest number of whole shares then called for, pay a
sum in cash equal to the excess of the value of such fractional share (determined in such reasonable manner as may be prescribed in good
faith by the Board of Directors of the Company) over the Warrant Price for such fractional share.

SECTION 11. Special Arrangements of the Company .
unless otherwise approved by the Holder of this Warrant:
11.1 Will Reserve Shares.

The Company covenants and agrees that during the Term of this Warrant,

The Company will reserve and set apart and have available for issuance at all times, free from

preemptive or other preferential rights, the number of shares of authorized but unissued Series B Preferred Stock (or if such Series B
Preferred Stock has been converted pursuant to Article IV, Section B(3)(a)(ii) of the Certificate, Common Stock) deliverable upon the exercise
of this Warrant.

11.2 Will Not Amend Certificate . The Company will not amend its Certificate of Incorporation to eliminate as an authorized class of
capital stock that class denominated as "Series B Preferred Stock" on the date hereof, unless all outstanding Series B Preferred Stock is
converted to Common Stock pursuant to the Certificate.
11.3 Will Bind Successors. This Warrant shall be binding upon any corporation or other person or entity succeeding to the
Company by merger, consolidation or acquisition of all or substantially all of the Company's assets.
SECTION 12.

Intentionally deleted .

SECTION 13. Notices. Any notice or other document required or permitted to be given or delivered to the Holder shall be delivered at, or
sent by certified or registered mail to, the Holder at Transamerica Technology Finance Division, 76 Batterson Park Road, Farmington,
Connecticut 06032, Attention: Assistant Vice President, Lease Administration, with a copy to the Lender at Riverway II, West Office Tower,
9399 West Higgins Road, Rosemont, Illinois 60018, Attention: Legal Department or
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to such other address as shall have been furnished to the Company in writing by the Holder. Any notice or other document required or

permitted to be given or delivered to the Company shall be delivered at, or sent by certified or registered mail to, the Company at
NuVasive, Inc., 10065 Old Grove Road, San Diego, California 92131, Attention: President or to such other address as shall have been
furnished in writing to the Holder by the Company. Any notice so addressed and mailed by registered or certified mail shall be deemed to be
given when so mailed. Any notice so addressed and otherwise delivered shall be deemed to be given when actually received by the
addressee.

SECTION 14. No Rights as Stockholder; Limitation of Liability . This Warrant shall not entitle the Holder to any of the rights of a
shareholder of the Company except upon exercise in accordance with the terms hereof. No provision hereof, in the absence of affirmative
action by the Holder to purchase shares of Series B Preferred Stock, and no mere enumeration herein of the rights or privileges of the Holder,
shall give rise to any liability of the Holder for the Warrant Price hereunder or as a shareholder of the Company, whether such liability is
asserted by the Company or by creditors of the Company.
SECTION 15. Law Governing. THE VALIDITY, INTERPRETATION, AND ENFORCEMENT OF THIS WARRANT SHALL BE
GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF CALIFORNIA WITHOUT GIVING
EFFECT TO THE CONFLICT OF LAW PRINCIPLES THEREOF.
SECTION 16.

Miscellaneous .

(a) This Warrant and any provision hereof may be changed, waived, discharged or terminated only by an instrument in writing signed
by both parties (or any respective predecessor in interest thereof). The headings in this Warrant are for purposes of reference only and shall
not affect the meaning or construction of any of the provisions hereof
(b) All capitalized terms used herein and not otherwise defined herein shall have the meanings ascribed to them in the Loan and
Security Agreement.

SECTION 17.

Representations of Holder .

(1) Investment Representation . Holder is aware that the Warrant and the Warrant Shares to be purchased hereunder have not
been registered under the Securities Act, or qualified under any state securities or "blue sky" laws. Such Warrant and Warrant Shares are
being acquired by it for investment purposes only and not for sale or with a view to distribution of all or any part of such Warrant or Warrant
Shares.
(2) Access to Information . Holder has had an opportunity to ask questions and receive answers from the Company regarding the
business, financial affairs and other aspects of the Company, and it has further had the opportunity to obtain any information (to the extent
the Company possesses or can acquire such information without unreasonable effort or expense) which it deems necessary to evaluate its
investment or to verify the accuracy of information otherwise provided to it.
(3) Investment Experience . Holder is experienced in evaluating and investing in companies such as the Company, is capable of
evaluating the merits and risks of its investment in the Warrant and the Warrant Shares, is able to bear the economic risk of the investment
and is prepared to hold the Warrant and/or the Warrant Shares for an indefinite period of time. Holder is an "accredited investor," within the
meaning of Regulation D under the Securities Act.
(4) Restricted Securities . Holder understands that the Warrant and the Warrant Shares when purchased hereunder will be
characterized as "restricted securities" under the federal securities laws inasmuch as they are being acquired from the Company in a
transaction not involving a public offering, and that under such laws and applicable regulations such securities may be resold without
registration under the Securities Act only in certain limited circumstances and that otherwise such securities must be held indefinitely. In this
connection, Holder represents that it is familiar with Rule 144 under the Securities Act, as presently in effect, and the conditions which must

be met in order for that Rule to be available for resale of restricted securities, and understands the resale limitations imposed by the
Securities Act.
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IN WITNESS WHEREOF, the Company has caused this Warrant to be signed by its duly authorized officer this
[CORPORATE SEAL]

day of June, 2000.

NUVASIVE, INC.
By:

/s/ STEVEN M CGOWAN

Title:

Chief Financial Officer

ACKNOWLEDGED AND AGREED
TBCC FUNDING TRUST II
By:

/s/ illegible

Title:

Vice President
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FORM OF NOTICE OF EXERCISE
[To be signed only upon exercise of the Warrant]

TO BE EXECUTED BY THE REGISTERED HOLDER
TO EXERCISE THE WITHIN WARRANT
The undersigned hereby exercises the right to purchase
shares of Series B Preferred Stock which the undersigned is entitled to
purchase by the terms of the within Warrant according to the conditions thereof, and herewith
[check one]

o

makes payment of $

o

directs the Company to issue
shares, and
to withhold shares in lieu of payment of the
Warrant Price, as described in Section 2.1 of the
Warrant.

therefor; or

All shares to be issued pursuant hereto shall be issued in the name of and the initial address of such person to be entered on the books of the
Company shall be:
The shares are to be issued in certificates of the following denominations:

[Type Name of Holder]

By:
Title:
Dated:
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FORM OF ASSIGNMENT
(ENTIRE)

[To be signed only upon transfer of entire Warrant]

TO BE EXECUTED BY THE REGISTERED HOLDER
TO TRANSFER THE WITHIN WARRANT
FOR VALUE RECEIVED
hereby sells, assigns and transfers unto
all rights of the undersigned under and
pursuant to the within Warrant, and the undersigned does hereby irrevocably constitute and appoint
Attorney to transfer the said
Warrant on the books of the Company, with full power of substitution.

[Type Name of Holder]

By:
Title:
Dated:

NOTICE
The signature to the foregoing Assignment must correspond to the name as written upon the face of the within Warrant in every
particular, without alteration or enlargement or any change whatsoever.
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FORM OF ASSIGNMENT
(PARTIAL)
[To be signed only upon partial transfer of Warrant]

TO BE EXECUTED BY THE REGISTERED HOLDER
TO TRANSFER THE WITHIN WARRANT
FOR VALUE RECEIVED
hereby sells, assigns and transfers unto
(i) the rights of the undersigned to
purchase
shares of Series B Preferred Stock under and pursuant to the within Warrant, and (ii) on a non-exclusive basis, all other
rights of the undersigned under and pursuant to the within Warrant, it being understood that the undersigned shall retain, severally (and not
jointly) with the transferee(s) named herein, all rights assigned on such non-exclusive basis. The undersigned does hereby irrevocably
constitute and appoint
Attorney to transfer the said Warrant on the books of the Company, with full power of substitution.

[Type Name of Holder]

By:
Title:
Dated:

NOTICE
The signature to the foregoing Assignment must correspond to the name as written upon the face of the within Warrant in every
particular, without alteration or enlargement or any change whatsoever.
11

QuickLinks
EXHIBIT 10.4

No. STOCK SUBSCRIPTION WARRANT To Purchase Series B Preferred Stock of NUVASIVE, INC. (the "Company") DATE OF INITIAL
ISSUANCE: June 27, 2000
FORM OF NOTICE OF EXERCISE [To be signed only upon exercise of the Warrant] TO BE EXECUTED BY THE REGISTERED
HOLDER TO EXERCISE THE WITHIN WARRANT
FORM OF ASSIGNMENT (ENTIRE) [To be signed only upon transfer of entire Warrant] TO BE EXECUTED BY THE REGISTERED
HOLDER TO TRANSFER THE WITHIN WARRANT
FORM OF ASSIGNMENT (PARTIAL) [To be signed only upon partial transfer of Warrant] TO BE EXECUTED BY THE REGISTERED
HOLDER TO TRANSFER THE WITHIN WARRANT

QuickLinks -- Click here to rapidly navigate through this document
EXHIBIT 10.5
FORM OF WARRANT
THIS WARRANT AND THE SECURITIES ISSUABLE UPON THE EXERCISE HEREOF HAVE NOT BEEN REGISTERED
UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE "ACT"), OR ANY STATE SECURITIES LAWS. THEY MAY NOT BE
SOLD, OFFERED FOR SALE, PLEDGED, HYPOTHECATED OR OTHERWISE TRANSFERRED IN THE ABSENCE OF A
REGISTRATION STATEMENT IN EFFECT WITH RESPECT TO THE SECURITIES UNDER SUCH ACT OR AN OPINION OF
COUNSEL REASONABLY SATISFACTORY TO THE COMPANY THAT SUCH REGISTRATION IS NOT REQUIRED OR UNLESS
SOLD PURSUANT TO AN EXEMPTION UNDER SUCH ACT.
CW-

Void after
, 2006

WARRANT
of

NUVASIVE, INC.
THIS CERTIFIES THAT, for value received,
, together with his, her or its successors and assigns (the "Holder") is entitled
to subscribe for and purchase, on the terms hereof, shares of "Next Stock" (as defined below), of Nuvasive, Inc., a Delaware corporation (the
"Company"), subject to the following terms and conditions:
1.

Convertible Promissory Note and Warrant Agreement .

This Warrant ("Warrant") is issued pursuant to that certain Convertible Promissory Note and Warrant Agreement dated
,
2001 (the "Agreement") by and among the Company, the Holder and other Investors (as defined in the Agreement). Pursuant to the
Agreement, the Company also issued the Holder that certain Convertible Promissory Note dated
, 2001 (the "Note"). The Note and the
other convertible promissory notes issued pursuant to the Agreement are collectively referred to as the "Notes."
2.

Exercise of Warrant .

The terms and conditions upon which this Warrant may be exercised, and the Next Stock (as defined below) covered hereby may be
purchased, are as follows:
2.1

Term.

Subject to the terms hereof, this Warrant may be exercised at any time, or from time to time, in whole or in part (the "Exercise Date"),
after the earlier of (i) the date of the closing of the Company's Next Qualified Equity Financing (as defined below) or (ii) July 31, 2001;
provided, however, that in no event may this Warrant be exercised later than 5:00 p.m. (Pacific Time) on the earlier of (a) the close of
business on
, 2006, (b) (i) the closing of the acquisition of the Company by another entity by means of a transaction or series of
related transactions or (ii) the closing of the sale of all or substantially all of the assets of the Company, unless the Company's stockholders
of record prior to such acquisition or sale shall hold at least fifty percent (50%) of the voting power of the acquiring or surviving entity
immediately after such acquisition or sale, or (c) the initial underwritten public offering of the Company's Common Stock (the "Exercise
Period"). At least ten (10) business days prior to the occurrence of an event specified in (b) or (c) of this Section 2.1, the Company shall send
to the Holder notice of such event and that the Holder's rights under this Warrant shall terminate upon the occurrence of such event;
provided, that if the Company sends such notice less than ten (10) days prior to the occurrence of such event, the Holder's right to exercise
this Warrant shall be extended for a period of ten (10) days after the date the Holder receives such notice, after which time the Holder's

rights under this Warrant shall terminate. The notice required by this paragraph may be waived by the Holder.
2.2

Next Qualified Equity Financing .

The term Next Qualified Equity Financing shall mean the next equity financing involving the receipt by the Company of at least Three
Million Dollars ($3,000,000) (excluding amounts received on conversion of the Notes) which is completed before July 31, 2001.
Notwithstanding the foregoing, the Next Qualified Equity Financing shall not include an equity financing that is made in connection with
either (i) any arrangement between the Company and any third party for any research or development involving the Company (including,
without limitation, any arrangement that includes provision for research support, product development and/or testing support), (ii) any rights
to commercialize any products resulting from the research or development programs of the Company (including, without limitation, rights to
develop, make, use and/or sell any such products), or (iii) any other non-monetary consideration.

2.3

Next Stock .

The term "Next Stock" shall mean the Company's Preferred Stock issued in the Next Qualified Equity Financing. However, if there is

no Next Qualified Equity Financing before July 31, 2001, Next Stock shall refer to the Company's Series C Preferred Stock which shall have
all rights allocated to Series C Preferred Stock as described in the Company's Certificate of Incorporation, as amended.

Number of Shares .

2.4

This Warrant may be exercised for the number of shares of Next Stock equal to:

X=

2.5

×

A×B
C

Y

31

A=

5.0%

B=

Original principal amount of Note.

C=

The per share price at which the Next Stock was sold in the Next Qualified Equity Financing, or if no Next Qualified
Equity Financing takes place by July 31, 2001, then $3.00.

X=

The number of shares of Next Stock that may be purchased by Holder pursuant to this Warrant.

Y=

The total number of days elapsed from
, 2001 to and including the earlier of (i) the date of the closing of
the Next Qualified Equity Financing; (ii) the date of the Company's repayment of all principal and interest due under
the Note; or (iii) July 31, 2001.

Exercise Price .

This Warrant shall be exercisable into the number of shares of Next Stock specified in Section 2.4 above. If a Next Qualified Equity
Financing occurs, the "Exercise Price" shall equal the price per share at which Next Stock was sold in the Next Qualified Equity Financing;
provided, however, if no Next Qualified Equity Financing occurs, then the "Exercise Price" shall be three dollars ($3.00) per share.
2.6

Method of Exercise .

The exercise of the purchase rights evidenced by this Warrant shall be effected by (a) the surrender of the Warrant, together with a duly
executed copy of the form of subscription attached hereto as Schedule A, to the Company at its principal offices and (b) the delivery of the
purchase price
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by check or bank draft payable to the Company's order or by wire transfer of same day funds to the Company's account for the number of
shares for which the purchase rights hereunder are being exercised or any other form of consideration approved by the Company's Board of
Directors. Each exercise of this Warrant shall be deemed to have been effected immediately prior to the close of business on the day on
which this Warrant shall have been surrendered to the Company as provided herein or at such later date as may be specified in the executed
form of subscription, and at such time, the person or persons in whose name or names any certificate or certificates for shares of Next Stock
shall be issuable upon such exercise, as provided herein, shall be deemed to have become the holder or holders of record thereof.

2.7

Net Issue Exercise .

In lieu of exercising this Warrant by paying the Exercise Price in cash or by check, Holder may elect to receive shares equal to the value
of this Warrant (or the portion thereof being canceled) by surrender of this Warrant at the principal office of the Company together with the
Notice of Cashless Exercise annexed hereto as Schedule B duly completed and executed in which event the Company shall issue to Holder
a number of shares of Next Stock computed using the following formula:

X=

(Y)(A-B)

A
Where

X=

The number of shares of Next Stock to be issued to Holder.

Y=

The number of shares of Next Stock purchasable under this Warrant.

A=

The fair market value of one share of Next Stock.

B=

Exercise Price (as adjusted to the date of such calculations).

For purposes of this Section, the fair market value of one share of Next Stock shall be the fair market value of such share (or the underlying
shares of Common Stock into which it is convertible) as determined in good faith by the Board of Directors of the Company.
3.

Adjustments to Exercise Price .

The number and kind of shares of Next Stock issuable upon the exercise of this Warrant and the exercise price hereunder shall be

subject to adjustment from time to time upon the happening of certain events, as follows:
3.1

Splits and Subdivisions .

If the Company should at any time or from time to time fix a record date for the effectuation of a split or subdivision of the outstanding
shares of Next Stock or the determination of the holders of Next Stock entitled to receive a dividend or other distribution payable in additional
shares of Next Stock or other securities or rights convertible into, or entitling the holder thereof to receive directly or indirectly, additional
shares of Next Stock (hereinafter referred to as the "Next Stock Equivalents") without payment of any consideration by such holder for the
additional shares of Next Stock or Next Stock Equivalents, then, as of such record date (or the date of such distribution, split or subdivision if
no record date is fixed), the purchase price shall be appropriately decreased and the number of shares of Next Stock which this Warrant is
exercisable for, if any, shall be appropriately increased in proportion to such increase of outstanding shares.

3.2

Combination of Shares .

If the number of shares of Next Stock outstanding at any time after the date hereof is decreased by a combination of the outstanding
shares of Next Stock, the purchase price shall be appropriately increased and the number of shares of Next Stock which this Warrant is
exercisable for, if any, shall be appropriately decreased in proportion to such decrease in outstanding shares.
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3.3

Merger, Consolidation or Sale of Assets .

If at any time or from time to time there shall be a capital reorganization of the Company's Stock (other than a subdivision, combination,
reclassification or exchange of shares provided for elsewhere in this Section 3) or a merger or consolidation of the Company with or into
another corporation, or the sale of all or substantially all of the Company's assets and properties to any other person or entity, then as a part
of such reorganization, merger, consolidation or sale, provision shall be made so that the Holder shall thereafter be entitled to receive upon
the exercise of this Warrant, the number of shares of stock or other securities or property of the Company, or of the successor corporation
resulting from such reorganization, merger, consolidation or sale, to which a holder of the number of shares of Next Stock (or any shares of
stock or other securities which may be) issuable upon the exercise of this Warrant would have received if this Warrant had been exercised
immediately prior to such reorganization, merger, consolidation or sale.

3.4

Adjustments for Other Distributions .

In the event the Company shall declare a distribution payable in securities of other persons, evidences of indebtedness issued by the
Company or other persons, assets (excluding cash dividends) or options or rights not referred to in Section 3.1, then, in each such case for
the purpose of this Section 3.4, upon exercise of this Warrant the Holder shall be entitled to a proportionate share of any such distribution as
though such Holder was the holder of the number of shares of Next Stock of the Company into which this Warrant may be exercised as of
the record date fixed for the determination of the holders of Next Stock of the Company entitled to receive such distribution.
3.5

Reclassification or Reorganization .

If the Next Stock (or any shares of stock or other securities which may be) issuable upon the exercise of this Warrant shall be changed
into the same or different number of shares of any class or classes of stock, whether by capital reorganization, reclassification or otherwise
(other than a subdivision or combination of shares or stock dividend provided for in Sections 3.1, 3.2 and 3.4 above, or a reorganization,
merger, consolidation or sale of assets provided for in Section 3.3 above), then and in each such event the Holder shall be entitled to receive
upon the exercise of this Warrant the kind and amount of shares of stock and other securities and property receivable upon such
reorganization, reclassification or other change, to which a holder of the number of shares of Next Stock (or any shares of stock or other
securities which may be) issuable upon the exercise of this Warrant would have received if this Warrant had been exercised immediately
prior to such reorganization, reclassification or other change, all subject to further adjustment as provided herein.

3.6

Notice of Adjustments and Record Dates .

The Company shall promptly notify the Holder in writing of each adjustment or readjustment of the exercise price hereunder and the
number of shares of Next Stock issuable upon the exercise of this Warrant. Such notice shall state the adjustment or readjustment and show
in reasonable detail the facts on which that adjustment or readjustment is based. In the event of any taking by the Company of a record of the
holders of Next Stock for the purpose of determining the holders thereof who are entitled to receive any dividend or other distribution, the
Company shall notify the Holder in writing of such record date at least twenty (20) days prior to the date specified therein.

3.7

No Impairment .

The Company shall not avoid or seek to avoid the observance or performance of any of the terms to be observed or performed hereunder
by the Company, but shall at all times in good faith assist in the carrying out of all the provisions of this Warrant. Without limiting the
generality of the foregoing, the Company (a) shall at all times following the beginning of the Exercise Period reserve and keep available a
number of its authorized shares of Next Stock, free from all preemptive rights therein,
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which shall be sufficient to permit the exercise of this Warrant and (b) shall take all such action as may be necessary or appropriate in order

that all shares of Next Stock as may be issued pursuant to the exercise of this Warrant shall, upon issuance, be duly and validly issued, fully
paid and nonassessable and free from all taxes, liens and charges with respect to the issue thereof.
4.

Replacement of the Warrant .

On receipt by the Company of evidence reasonably satisfactory to the Company of the loss, theft, destruction or mutilation of this
Warrant and, in the case of any such loss, theft or destruction of this Warrant, on delivery of an indemnity agreement reasonably satisfactory
in form and amount to the Company or, in the case of any such mutilation, on surrender and cancellation of the Warrant, the Company at its
expense shall execute and deliver to the Holder, in lieu thereof, a new Warrant of like tenor.
5.

Investment Intent .

Unless a current registration statement under the Securities Act of 1933, as amended, shall be in effect with respect to the securities to
be issued upon exercise of this Warrant, the Holder, by accepting this Warrant, covenants and agrees that, at the time of exercise hereof, and
at the time of any proposed transfer of any securities acquired upon exercise hereof, the Holder shall deliver to the Company a written
statement that the securities acquired by the Holder upon exercise hereof are for the account of the Holder for investment and are not acquired
with a view to, or for sale in connection with, any distribution thereof (or any portion thereof) and are being acquired with no present intention
(at any such time) of offering or distributing such securities (or any portion thereof).
6.

No Rights or Liability as a Stockholder .

This Warrant does not entitle the Holder hereof to any voting rights or other rights as a stockholder of the Company. No provisions
hereof, in the absence of affirmative action by the Holder to purchase Next Stock, and no enumeration herein of the rights or privileges of the
Holder, shall give rise to any liability of the Holder as a stockholder of the Company.
7.

Miscellaneous .
7.1

Transfer of Warrant.

This Warrant shall not be transferable or assignable in any manner and no interest shall be pledged or otherwise encumbered by Holder
without the express written consent of the Company, and any such attempted disposition of this Warrant or any portion hereof shall be of no
force or effect.

7.2

Titles and Subtitles.

The titles and subtitles used in this Warrant are for convenience only and are not to be considered in construing or interpreting this
Warrant.

7.3

Notices.

Any notice required or permitted under this Warrant shall be given in writing and in accordance with Section 5.3 of the Agreement (for
purposes of which, the term "Investors" shall mean Holder hereunder), except as otherwise expressly provided in this Warrant.

7.4

Attorneys' Fees .

If any action at law or in equity is necessary to enforce or interpret the terms of this Warrant, the prevailing party shall be entitled to
reasonable attorneys' fees, costs and disbursements in addition to any other relief to which such party may be entitled.
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7.5

Amendments and Waivers .

This Warrant is issued by the Company pursuant to the Agreement. Any term of this Warrant may be amended and the observance of
any term of this Warrant may be waived (either generally or in a particular instance and either retroactively or prospectively), with the written
consent of the Company and the holders of Warrants representing together the right to purchase at least a majority of all of the Next Stock of
the Company subject to purchase pursuant to all of the Warrants; provided, however, that any amendments made to this Warrant must be
made to each of the Warrants. Any amendment or waiver effected in accordance with this Section 7.5 shall be binding upon the Holder of this
Warrant (and of any securities into which this Warrant is convertible), each future holder of all such securities, and the Company.
7.6

Severability .

If one or more provisions of this Warrant are held to be unenforceable under applicable law, such provision shall be excluded from this
Warrant and the balance of the Warrant shall be interpreted as if such provision were so excluded and shall be enforceable in accordance with
its terms.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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7.7

Governing Law .

This Warrant shall be governed by and construed and enforced in accordance with the laws of the State of California, without giving
effect to its conflicts of laws principles.
Date:

NUVASIVE, INC.,

, 2001

a Delaware corporation

By:

Alexis V. Lukianov, President
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SCHEDULE A
FORM OF SUBSCRIPTION
(TO BE SIGNED ONLY ON EXERCISE OF WARRANT)
To: NUVASIVE, INC.

The undersigned, the holder of the Warrant attached hereto, hereby irrevocably elects to exercise the purchase rights represented by
such Warrant for, and to purchase thereunder,
* shares of
Stock of Nuvasive, Inc., and herewith makes payment
of $
and requests that the certificates for such shares be issued in the name of, and delivered to
, whose address
is
, and whose social security number/taxpayer identification number is
.
Dated:

(Signature must conform in all respects to
name of the Holder as specified on the face of
the Warrant)

(Print Name)
Address:

* Insert here the number of shares as to which the Warrant is being exercised.

SCHEDULE B
NOTICE OF CASHLESS EXERCISE
To: NUVASIVE, INC.
(1) The undersigned hereby elects to acquire in a cashless exercise
shares of the Next Stock (as defined in the attached
Warrant) of Nuvasive, Inc. pursuant to the terms of Section 2.7 of the attached Warrant.

(2) Please issue a certificate or certificates representing said shares of Next Stock in the name of the undersigned or in such other
name as is specified below:

By:

Name:

SCHEDULE OF WARRANT HOLDERS
Kleiner Perkins Caufiled & Byers VIII, L.P.
KPCB VIII Founders Fund
Domain Partners IV, L.P.
DPIV Associates, L.P.
Enterprise Partners Annex Fund IV, L.P.
Enterprise Partners Annex Fund IV-A, L.P.
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EXHIBIT 10.6
THIS WARRANT AND THE SECURITIES ISSUABLE UPON THE EXERCISE HEREOF HAVE NOT BEEN REGISTERED UNDER
THE SECURITIES ACT OF 1933, AS AMENDED OR ANY STATE SECURITIES LAWS. NO SALE OR DISPOSITION MAY BE
EFFECTED WITHOUT (i) EFFECTIVE REGISTRATION STATEMENTS RELATED THERETO, (ii) AN OPINION OF COUNSEL OR
OTHER EVIDENCE, REASONABLY SATISFACTORY TO THE COMPANY, THAT SUCH REGISTRATIONS ARENOT REQUIRED,
(iii) RECEIPT OF NO-ACTION LETTERS FROM THE APPROPRIATE GOVERNMENTAL AUTHORITIES, OR (iv) OTHERWISE
COMPLYING WITH THE PROVISIONS OF SECTION 7 OF THIS WARRANT.

NUVASIVE, INC.
WARRANT TO PURCHASE 22,530 SHARES
OF SERIES D PREFERRED STOCK
THIS CERTIFIES THAT, for value received, GATX VENTURES, INC. and its permitted assignees are entitled to subscribe for and
purchase Twenty-Two Thousand Five Hundred Thirty (22,530) shares of fully paid and nonassessable Series D Preferred Stock (as adjusted
pursuant to Section 4 hereof, the "Shares") of NuVasive, Inc., a Delaware corporation (the "Company"), at the price of $2.53 per share (such
price and such other price as shall result, from time to time, from the adjustments specified in Section 4 hereof is herein referred to as the
"Warrant Price"), subject to the provisions and upon the terms and conditions hereinafter set forth. As used herein, (a) the term "Series
Preferred" shall mean the Company's presently authorized Series D Preferred Stock, or, if such Series D Preferred Stock is hereafter
converted or exchanged, any stock into or for which such Series D Preferred Stock may hereafter be converted or exchanged, and after the
automatic conversion of the Series D Preferred Stock to Common Stock shall mean the Company's Common Stock, (b) the term "Date of
Grant" shall mean December 27, 2001, and (c) the term "Other Warrants" shall mean any other warrants issued by the Company in
connection with the transaction with respect to which this Warrant was issued, and any warrant issued upon transfer or partial exercise of or
in lieu of this Warrant. The term "Warrant" as used herein shall be deemed to include Other Warrants unless the context clearly requires
otherwise.
1. Term. Subject to the terms hereof, the purchase right represented by this Warrant is exercisable, in whole or in part, at any time
and from time to time from the Date of Grant through the later of (i) seven (7) years after the Date of Grant or (ii) three (3) years after the
closing of the Company's initial public offering of its Common Stock ("IPO") effected pursuant to a Registration Statement on Form S-1 (or
its successor) filed under the Securities Act of 1933, as amended (the "Act").

2. Method of Exercise; Payment; Issuance of New Warrant . Subject to Section 1 hereof, the purchase right represented by this
Warrant may be exercised by the holder hereof, in whole or in part and from time to time, at the election of the holder hereof, by (a) the
surrender of this Warrant (with the notice of exercise substantially in the form attached hereto as Exhibit A-1 duly completed and executed) at
the principal office of the Company and by the payment to the Company, by certified or bank check, or by wire transfer to an account
designated by the Company (a "Wire Transfer") of an amount equal to the then applicable Warrant Price multiplied by the number of Shares
then being purchased; (b) if in connection with a registered public offering of the Company's securities, the surrender of this Warrant (with
the notice of exercise form attached hereto as Exhibit A-2 duly completed and executed) at the principal office of the Company together with
notice of arrangements reasonably satisfactory to the Company and to the underwriters of such public offering for payment to the Company
either by certified or bank check or by Wire Transfer from the proceeds of the sale of shares to be sold by the holder in such public offering of
an amount equal to the then applicable
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Warrant Price per share multiplied by the number of Shares then being purchased; or (c) exercise of the "net issuance" right provided for in
Section 10.2 hereof The person or persons in whose name(s) any certificate(s) representing shares of Series Preferred shall be issuable
upon exercise of this Warrant shall be deemed to have become the holder(s) of record of, and shall be treated for all purposes as the record
holder(s) of, the shares represented thereby (and such shares shall be deemed to have been issued) immediately prior to the close of
business on the date or dates upon which this Warrant is exercised. In the event of any exercise of the rights represented by this Warrant,
certificates for the shares of stock so purchased shall be delivered to the holder hereof as soon as possible and in any event within thirty
(30) days after such exercise and, unless this Warrant has been fully exercised or expired, a new Warrant representing the portion of the
Shares, if any, with respect to which this Warrant shall not then have been exercised shall also be issued to the holder hereof as soon as
possible and in any event within such thirty-day period; provided, however, at such time as the Company is subject to the reporting
requirements of the Securities Exchange Act of 1934, as amended, if requested by the holder of this Warrant, the Company shall use its best
efforts to cause its transfer agent to deliver the certificate representing Shares issued upon exercise of this Warrant to a broker or other person
(as directed by the holder exercising this Warrant) within the time period required to settle any trade made by the holder after exercise of this
Warrant.
3. Stock Fully Paid; Reservation of Shares . All Shares that may be issued upon the exercise of the rights represented by this Warrant
will, upon issuance pursuant to the terms and conditions herein, be fully paid and nonassessable, and free from all preemptive rights and
taxes, liens and charges with respect to the issue thereof (other than taxes in respect of any transfer occurring contemporaneously with the

issue thereof). During the period within which the rights represented by this Warrant may be exercised, the Company will at all times have
authorized, and reserved for the purpose of the issue upon exercise of the purchase rights evidenced by this Warrant, a sufficient number of
shares of its Series Preferred to provide for the exercise of the rights represented by this Warrant and a sufficient number of shares of its
Common Stock to provide for the conversion of the Series Preferred into Common Stock.
4. Adjustment of Warrant Price and Number of Shares . The number and kind of securities purchasable upon the exercise of this
Warrant and the Warrant Price shall be subject to adjustment from time to time upon the occurrence of certain events, as follows:
(a) Reclassification or Merger . In case of any reclassification or change of securities of the class issuable upon exercise of this
Warrant (other than a change in par value, or from par value to no par value, or from no par value to par value, or as a result of a
subdivision or combination), or in case of any merger of the Company with or into another corporation (other than a merger with
another corporation in which the Company is the acquiring and the surviving corporation and which does not result in any
reclassification or change of outstanding securities issuable upon exercise of this Warrant), or in case of any sale of all or substantially
all of the assets of the Company, the Company, or such successor or purchasing corporation, as the case may be, shall duly execute
and deliver to the holder of this Warrant a new Warrant (in form and substance satisfactory to the holder of this Warrant), or the
Company shall make appropriate provision without the issuance of a new Warrant, so that the holder of this Warrant shall have the
right to receive upon exercise of this Warrant, at a total purchase price not to exceed that payable upon the exercise of the unexercised
portion of this Warrant, and in lieu of the shares of Series Preferred theretofore issuable upon exercise of this Warrant, the kind and
amount of shares of stock, other securities, money and property receivable upon such reclassification, change, merger or sale by a
holder of the number of shares of Series Preferred then purchasable under this Warrant. Any new Warrant shall provide for
adjustments that shall be as nearly equivalent as may be practicable to the adjustments provided for in this Section 4. The provisions
of this Section 4(a) shall similarly apply to successive reclassifications, changes, mergers and sales.
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(b) Subdivision or Combination of Shares . If the Company at any time while this Warrant remains outstanding and unexpired
shall subdivide or combine its outstanding shares of Series Preferred, the Warrant Price shall be proportionately decreased and the
number of Shares issuable hereunder shall be proportionately increased in the case of a subdivision and the Warrant Price shall be
proportionately increased and the number of Shares issuable hereunder shall be proportionately decreased in the case of a
combination.
(c) Stock Dividends and Other Distributions . If the Company at any time while this Warrant is outstanding and unexpired
shall (i) pay a dividend with respect to Series Preferred payable in Series Preferred, then the Warrant Price shall be adjusted, from and
after the date of determination of shareholders entitled to receive such dividend or distribution, to that price determined by multiplying
the Warrant Price in effect immediately prior to such date of determination by a fraction (A) the numerator of which shall be the total
number of shares of Series Preferred outstanding immediately prior to such dividend or distribution, and (B) the denominator of which
shall be the total number of shares of Series Preferred outstanding immediately after such dividend or distribution; or (ii) make any
other distribution with respect to Series Preferred (except any distribution specifically provided for in Sections 4(a) and 4(b)), then, in
each such case, provision shall be made by the Company such that the holder of this Warrant shall receive upon exercise of this
Warrant a proportionate share of any such dividend or distribution as though it were the holder of the Series Preferred as of the record
date fixed for the determination of the shareholders of the Company entitled to receive such dividend or distribution.

(d) Adjustment of Number of Shares . Upon each adjustment in the Warrant Price, the number of shares of Series Preferred
purchasable hereunder shall be adjusted, to the nearest whole share, to the product obtained by multiplying the number of shares
purchasable immediately prior to such adjustment in the Warrant Price by a fraction, the numerator of which shall be the Warrant
Price immediately prior to such adjustment and the denominator of which shall be the Warrant Price immediately thereafter.
(e) Antidilution Rights . The other antidilution rights applicable to the Shares of Series Preferred purchasable hereunder are set
forth in the Company's Certificate of Incorporation, as amended through the Date of Grant, a true and complete copy of which is
attached hereto as Exhibit B (the "Charter"). Such antidilution rights shall not be restated, amended, modified or waived in any
manner that treats the holder hereof any differently than any other holder of Series Preferred without such holder's prior written
consent. The Company shall promptly provide the holder hereof with any restatement, amendment, modification or waiver of the
Charter promptly after the same has been made.

5. Notice of Adjustments . Whenever the Warrant Price or the number of Shares purchasable hereunder shall be adjusted pursuant to
Section 4 hereof, the Company shall make a certificate signed by its chief financial officer setting forth, in reasonable detail, the event
requiring the adjustment, the amount of the adjustment, the method by which such adjustment was calculated, and the Warrant Price and
the number of Shares purchasable hereunder after giving effect to such adjustment, and shall cause copies of such certificate to be mailed
(without regard to Section 13 hereof, by first class mail, postage prepaid) to the holder of this Warrant. In addition, whenever the conversion
price or conversion ratio of the Series Preferred shall be adjusted, the Company shall cause a copy of any certificate of adjustment delivered
to the holders of Series Preferred pursuant to the Charter to be mailed (without regard to Section 13 hereof, by first class mail, postage
prepaid) to the holder of this Warrant.

6. Fractional Shares . No fractional shares of Series Preferred will be issued in connection with any exercise hereunder, but in lieu of
such fractional shares the Company shall make a cash payment
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therefor based on the fair market value of the Series Preferred on the date of exercise as reasonably determined in good faith by the
Company's Board of Directors.
7.

Compliance with Act; Disposition of Warrant or Shares of Series Preferred .
(a) Compliance with Act . The holder of this Warrant, by acceptance hereof, agrees that this Warrant, and the shares of Series
Preferred to be issued upon exercise hereof and any Common Stock issued upon conversion thereof (collectively, the "Securities") are
being acquired for investment and that such holder will not offer, sell or otherwise dispose of the Securities except under
circumstances which will not result in a violation of the Act or any applicable state securities laws. Upon exercise of this Warrant,
unless the Shares being acquired are registered under the Act and any applicable state securities laws or an exemption from such
registration is available (which does not require confirmation as set forth in the remaining portion of this sentence), the holder hereof
shall confirm in writing that the shares of Series Preferred so purchased (and any shares of Common Stock issued upon conversion
thereof) are being acquired for investment and not with a view toward distribution or resale in violation of the Act and shall confirm
such other matters related thereto as may be reasonably requested by the Company. The Securities (unless registered under the Act
and any applicable state securities laws) shall be stamped or imprinted with legends in substantially the following forms:

(1) "THE SECURITIES EVIDENCED HEREBY HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT
OF 1933, AS AMENDED, OR ANY STATE SECURITIES LAWS. NO SALE OR DISPOSITION MAY BE EFFECTED
WITHOUT (i) EFFECTIVE REGISTRATION STATEMENTS RELATED THERETO, (ii) AN OPINION OF COUNSEL OR
OTHER EVIDENCE, REASONABLY SATISFACTORY TO THE COMPANY, THAT SUCH REGISTRATIONS ARENOT
REQUIRED, (iii) RECEIPT OF NO-ACTION LETTERS FROM THE APPROPRIATE GOVERNMENTAL AUTHORITIES,
OR (iv) OTHERWISE COMPLYING WITH THE PROVISIONS OF SECTION 7 OF THE WARRANT UNDER WHICH
THESE SECURITIES WERE ISSUED, DIRECTLY OR INDIRECTLY."
(2) Any legend required by the laws of the state of California, including any legend required by the California Department
of Corporations and Sections 417 and 418 of the California Corporations Code.
(3) Any legend required by any investors' nights agreement, stockholders agreement or voting agreement to which the
holder of the Securities is a party.
Said legends shall be removed by the Company, upon the request of a holder, at such time as the restrictions relating to the
applicable security shall have terminated. In addition, in connection with the issuance of this Warrant, the holder specifically
represents to the Company by acceptance of this Warrant as follows:
(1) The holder is an investor in securities of companies in the development stage and acknowledges that it is able to fend
for itself, can bear the economic risk of its investment and has such knowledge and experience in financial or business matters
that it is capable of evaluating the merits and risks of the investment in the Securities. Furthermore, the holder is aware of the
Company's business affairs and financial condition, and has acquired information about the Company sufficient to reach an
informed and knowledgeable decision to acquire the Securities. The holder is acquiring the Securities for its own account for
investment purposes only and not with a view to, or for the resale in connection with, any "distribution" thereof in violation of
the Act or state securities laws.

(2) The holder understands that this Warrant has not been registered under the Act or qualified under state securities
laws in reliance upon specific exemptions therefrom, which
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exemptions depend upon, among other things, the bona fide nature of the holder's investment intent as expressed herein.
(3) The holder further understands that the Securities must be held indefinitely unless subsequently registered under the
Act and qualified under any applicable state securities laws, or unless exemptions from registration and qualification are
otherwise available and any restrictions on transfer set forth herein are satisfied. The holder is aware of the provisions of
Rule 144, promulgated under the Act.
(4) The holder is an "accredited investor" as such ten-n is defined in Rule 501 of Regulation D promulgated under the
Act.
(b) Disposition of Warrant or Shares . With respect to any offer, sale or other disposition of the Securities prior to registration of
such Securities, the holder hereof agrees to give written notice to the Company prior thereto, describing briefly the manner thereof,
together with a written opinion of such holder's counsel, or other evidence, if reasonably satisfactory to the Company, to the effect that
such offer, sale or other disposition may be effected without registration or qualification (under the Act as then in effect or any federal or
state securities law then in effect) of the Securities and indicating whether or not under the Act and state securities laws certificates for
the Securities to be sold or otherwise disposed of require any restrictive legend as to applicable restrictions on transferability in order to
ensure compliance with such laws. Upon receiving such written notice and reasonably satisfactory opinion or other evidence, the
Company, as promptly as practicable but no later than fifteen (15) days after receipt of the written notice, shall notify such holder that

such holder may sell or otherwise dispose of the Securities, all in accordance with the terms of the notice delivered to the Company. If
a determination has been made pursuant to this Section 7(b) that the opinion of counsel for the holder or other evidence is not
reasonably satisfactory to the Company, the Company shall so notify the holder promptly with details thereof after such determination
has been made. Notwithstanding the foregoing, the Securities may, as to such federal laws, be offered, sold or otherwise disposed of
in accordance with Rule 144 or 144A under the Act, provided that the Company shall have been furnished with such information as
the Company may reasonably request to provide a reasonable assurance that the provisions of Rule 144 or 144A have been satisfied.
Each certificate representing the Securities thus transferred shall bear a legend as to the applicable restrictions on transferability in
order to ensure compliance with such laws, unless in the aforesaid opinion of counsel for the holder, such legend is not required in
order to ensure compliance with such laws. The Company may issue stop transfer instructions to its transfer agent in connection with
such restrictions.
(c) Applicability of Restrictions . Provided the holder complies with applicable federal and state securities laws, neither any
restrictions of any legend described in this Warrant nor the requirements of Section 7(b) above shall apply to any transfer of, or grant of
a security interest in, the Securities or any part thereof to any affiliate of the holder if the holder is a corporation; provided , however , in
any such transfer, if applicable, the transferee shall agree in writing to be bound by the terms of this Warrant as if an original holder
hereof.

8. Rights as Shareholders; Information . No holder of this Warrant, as such, shall be entitled to vote or receive dividends or be
deemed the holder of Series Preferred or any other securities of the Company which may at any time be issuable upon the exercise hereof
for any purpose, nor shall anything contained herein be construed to confer upon the holder of this Warrant, as such, any of the rights of a
shareholder of the Company or any right to vote for the election of directors or upon any matter submitted to shareholders at any meeting
thereof, or to receive notice of meetings, or to receive dividends or subscription rights or otherwise until this Warrant shall have been
exercised and the Shares purchasable upon the exercise hereof shall have become deliverable, as provided herein. Notwithstanding the
foregoing, the Company will transmit to the holder of this Warrant such
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information, documents and reports as are generally distributed to the holders of the Series Preferred concurrently with the distribution
thereof to such shareholders.
9. Registration Rights . The Company shall enter into an amendment to its Amended and Restated Investors' Rights Agreement in
substantially the form attached hereto as Exhibit C in order to make the holder of this Warrant a party to such agreement; and the holder of
this Warrant agrees to be subject to the restrictions contained in such Amended and Restate Investors' Rights Agreement, as amended from
time to time, including the Market Standoff provisions contained in Section 1.15 of such agreement (which currently requires each Holder to
agree that, during the period of duration specified the Company and an underwriter of Common Stock or other securities of the Company,
following the effective date of a registration statement of the Company filed under the Act, it shall not, to the extent requested by the Company
and such underwriter, directly or indirectly sell, offer to sell, contract to sell (including, without limitation, any short sale), grant any option to
purchase or otherwise transfer or dispose of (other than to donees or partners of Investors who agree to be similarly bound) any securities of
the Company held by it at any time during such period except Common Stock included in such registration; provided, however, that such
agreement shall only apply to the first such registration statement of the Company which covers Common Stock (or other securities) to be
sold on its behalf to the public in an underwritten offering and that such agreement shall not exceed 180 days after the effective date for such
registration statement).
10.

Additional Rights .

10.1 Acquisition Transactions . The Company shall provide the holder of this Warrant with at least ten (10) days' written notice prior to
closing thereof of the terms and conditions of any of the following transactions (to the extent the Company has notice thereof): (i) the sale,
lease, exchange, conveyance or other disposition of all or substantially all of the Company's property or business, or (ii) its merger into or
consolidation with any other corporation (other than a wholly-owned subsidiary of the Company), or any transaction (including a merger or
other reorganization) or series of related transactions, in which more than 50% of the voting power of the Company is disposed of.

10.2

Right to Convert Warrant into Stock: Net Issuance .

(a) Right to Convert . In addition to and without limiting the rights of the holder under the terms of this Warrant, the holder
shall have the right to convert this Warrant or any portion thereof (the "Conversion Right") into shares of Series Preferred as provided
in this Section 10.2 at any time or from time to time during the term of this Warrant. Upon exercise of the Conversion Right with
respect to a particular number of shares subject to this Warrant (the "Converted Warrant Shares"), the Company shall deliver to the
holder (without payment by the holder of any
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exercise price or any cash or other consideration) that number of shares of fully paid and nonassessable Series Preferred as is
determined according to the following formula:

X=

B-A
Y

Where: X =

the number of shares of Series Preferred that shall be issued to holder

Y=

the fair market value of one share of Series Preferred on the Conversion date
(as defined below)

A=

the aggregate Warrant Price of the specified number of Converted Warrant
Shares immediately prior to the exercise of the Conversion Right (i.e., the
number of Converted Warrant Shares multiplied by the Warrant Price on the
Conversion Date)

B=

the aggregate fair market value of the specified number of Converted Warrant
Shares on the date of such conversion (i.e., the number of Converted Warrant
Shares multiplied by the fair market value of one Converted Warrant Share on
the Conversion Date)

No fractional shares shall be issuable upon exercise of the Conversion Right, and, if the number of shares to be issued
determined in accordance with the foregoing formula is other than a whole number, the Company shall pay to the holder an amount
in cash equal to the fair market value of the resulting fractional share on the Conversion Date (as hereinafter defined). For purposes of
Section 10 of this Warrant, shares issued pursuant to the Conversion Right shall be treated as if they were issued upon the exercise
of this Warrant.
(b) Method of Exercise . The Conversion Right may be exercised by the holder by the surrender of this Warrant at the principal
office of the Company together with a written statement (which may be in the form of Exhibit A- I or Exhibit A-2 hereto) specifying that
the holder thereby intends to exercise the Conversion Right and indicating the number of shares subject to this Warrant which are
being surrendered (referred to in Section 10.2(a) hereof as the Converted Warrant Shares) in exercise of the Conversion Right. Such
conversion shall be effective upon receipt by the Company of this Warrant together with the aforesaid written statement, or on such
later date as is specified therein (the "Conversion Date"), and, at the election of the holder hereof, may be made contingent upon the
closing of the sale of the Company's Common Stock to the public in a public offering pursuant to a Registration Statement under the
Act (a "Public Offering"). Certificates for the shares issuable upon exercise of the Conversion Right and, if applicable, a new warrant
evidencing the balance of the shares remaining subject to this Warrant, shall be issued as of the Conversion Date and shall be
delivered to the holder within thirty (30) days following the Conversion Date.
(c) Determination of Fair Market Value .
of the Conversion Date shall mean:

For purposes of this Section 10.2, "fair market value" of a share of Series Preferred as

(i) If the Conversion Right is exercised in connection with and contingent upon a Public Offering, and if the Company's
Registration Statement relating to such Public Offering ("Registration Statement") has been declared effective by the Securities
and Exchange Commission, then the initial "Price to Public" specified in the final prospectus with respect to such offering.
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(ii) If the Conversion Right is not exercised in connection with and contingent upon a Public Offering, then as follows:
(A) If traded on a securities exchange, the fair market value of the Common Stock shall be deemed to be the
average of the closing prices of the Common Stock on such exchange over the five trading days immediately prior to the
Conversion Date, and the fair market value of the Series Preferred shall be deemed to be such fair market value of the
Common Stock multiplied by the number of shares of Common Stock into which each share of Series Preferred is
then convertible;
(B) If traded on the Nasdaq Stock Market or other over-the-counter system, the fair market value of the Common
Stock shall be deemed to be the average of the closing bid prices of the Common Stock over the five trading days
immediately prior to the Conversion Date, and the fair market value of the Series Preferred shall be deemed to be such
fair market value of the Common Stock multiplied by the number of shares of Common Stock into which each share of
Series Preferred is then convertible; and

(C) If there is no public market for the Common Stock, then fair market value shall be determined in good faith by
the Company's Board of Directors.

In making a determination under clauses (A) or (B) above, if on the Conversion Date, five trading days had not passed since the IPO, then
the fair market value of the Common Stock shall be the average closing prices or closing bid prices, as applicable, for the shorter period
beginning on and including the date of the IPO and ending on the trading day prior to the Conversion Date (or if such period includes only
one trading day the closing price or closing bid price, as applicable, for such trading day). If closing prices or closing bid prices are no longer
reported by a securities exchange or other trading system, the closing price or closing bid price shall be that which is reported by such
securities exchange or other trading system at 4:00 p.m. New York City time on the applicable trading day.
10.3 Exercise Prior to Expiration . To the extent this Warrant is not previously exercised as to all of the Shares subject hereto, and if
the fair market value of one share of the Series Preferred is greater than the Warrant Price then in effect, this Warrant shall be deemed
automatically exercised pursuant to Section 10.2 above (even if not surrendered) immediately before its expiration. For purposes of such
automatic exercise, the fair market value of one share of the Series Preferred upon such expiration shall be determined pursuant to
Section 10.2(c). To the extent this Warrant or any portion thereof is deemed automatically exercised pursuant to this Section 10.3, the

Company agrees to promptly notify the holder hereof of the number of Shares, if any, the holder hereof is to receive by reason of such
automatic exercise.
11.

Representations and Warranties .

The Company represents and warrants to the holder of this Warrant as follows:

(a) This Warrant has been duly authorized and executed by the Company and is a valid and binding obligation of the Company
enforceable in accordance with its terms, subject to laws of general application relating to bankruptcy, insolvency and the relief of
debtors and the rules of law or principles at equity governing specific performance, injunctive relief and other equitable remedies.
(b) The Shares have been duly authorized and reserved for issuance by the Company and, when issued in accordance with the
terms hereof, will be validly issued, fully paid and nonassessable and free from preemptive rights.
(c) The rights, preferences, privileges and restrictions granted to or imposed upon the Series Preferred and the holders thereof
are as set forth in the Charter, and on the Date of Grant, each
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share of the Series Preferred represented by this Warrant is convertible into one share of Common Stock.
(d) The shares of Common Stock issuable upon conversion of the Shares have been duly authorized and reserved for issuance
by the Company and, when issued in accordance with the terms of the Charter will be validly issued, fully paid and nonassessable.
(e) The execution and delivery of this Warrant are not, and the issuance of the Shares upon exercise of this Warrant in
accordance with the terms hereof will not be, inconsistent with the Company's Charter or by-laws, do not and will not contravene any
law, governmental rule or regulation, judgment or order applicable to the Company, and do not and will not conflict with or contravene
any provision of, or constitute a default under, any indenture, mortgage, contract or other instrument of which the Company is a party
or by which it is bound or require the consent or approval of, the giving of notice to, the registration or filing with or the taking of any
action in respect of or by, any Federal, state or local government authority or agency or other person, except for the filing of notices
pursuant to federal and state securities laws, which filings will be effected by the time required thereby.

(f) There are no actions, suits, audits, investigations or proceedings pending or, to the knowledge of the Company, threatened
against the Company in any court or before any governmental commission, board or authority which, if adversely determined, could
have a material adverse effect on the ability of the Company to perform its obligations under this Warrant.
(g) The number of shares of Common Stock of the Company outstanding on the date hereof, on a fully diluted basis (assuming
the conversion of all outstanding convertible securities and the exercise of all outstanding options and warrants), does not exceed
28,120,045 shares.

12. Modification and Waiver . This Warrant and any provision hereof may be changed, waived, discharged or terminated only by an
instrument in writing signed by the party against which enforcement of the same is sought.
13. Notices. Any notice, request, communication or other document required or permitted to be given or delivered to the holder hereof
or the Company shall be delivered, or shall be sent by certified or registered mail, postage prepaid, to each such holder at its address as
shown on the books of the Company or to the Company at the address indicated therefor on the signature page of this Warrant.
14. Binding Effect on Successors . This Warrant shall be binding upon any corporation succeeding the Company by merger,
consolidation or acquisition of all or substantially all of the Company's assets, and all of the obligations of the Company relating to the Series
Preferred issuable upon the exercise or conversion of this Warrant shall survive the exercise, conversion and termination of this Warrant and
all of the covenants and agreements of the Company shall inure to the benefit of the permitted successors and assigns of the holder hereof.
15. Lost Warrants or Stock Certificates . The Company covenants to the holder hereof that, upon receipt of evidence reasonably
satisfactory to the Company of the loss, theft, destruction or mutilation of this Warrant or any stock certificate and, in the case of any such
loss, theft or destruction, upon receipt of an indemnity reasonably satisfactory to the Company, or in the case of any such mutilation upon
surrender and cancellation of such Warrant or stock certificate, the Company will make and deliver a new Warrant or stock certificate, of like
tenor, in lieu of the lost, stolen, destroyed or mutilated Warrant or stock certificate.

16. Descriptive Headings . The descriptive headings of the various Sections of this Warrant are inserted for convenience only and do
not constitute a part of this Warrant. The language in this Warrant shall be construed as to its fair meaning without regard to which party
drafted this Warrant.
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17. Governing Law . This Warrant shall be construed and enforced in accordance with, and the rights of the parties shall be governed
by, the laws of the State of California.

18. Survival of Representations, Warranties and Agreements . All representations and warranties of the Company and the holder
hereof contained herein shall survive the Date of Grant, the exercise or conversion of this Warrant (or any part hereof) or the termination or
expiration of rights hereunder. All agreements of the Company and the holder hereof contained herein shall survive indefinitely until, by their
respective terms, they are no longer operative.
19. Remedies . In case any one or more of the covenants and agreements contained in this Warrant shall have been breached, the
holders hereof (in the case of a breach by the Company), or the Company (in the case of a breach by a holder), may proceed to protect and
enforce their or its rights either by suit in equity and/or by action at law, including, but not limited to, an action for damages as a result of any
such breach and/or an action for specific performance of any such covenant or agreement contained in this Warrant.
20. No Impairment of Rights . The Company will not, by amendment of its Charter or through any other means, avoid or seek to
avoid the observance or performance of any of the terms of this Warrant, but will at all times in good faith assist in the carrying out of all such
terms and in the taking of all such action as may be necessary or appropriate in order to protect the rights of the holder of this Warrant against
impairment.
21. Severability . The invalidity or unenforceability of any provision of this Warrant in any jurisdiction shall not affect the validity or
enforceability of such provision in any other jurisdiction, or affect any other provision of this Warrant, which shall remain in full force and
effect.

22. Recovery of Litigation Costs . If any legal action or other proceeding is brought for the enforcement of this Warrant, or because of
an alleged dispute, breach, default, or misrepresentation in connection with any of the provisions of this Warrant, the successful or prevailing
party or parties shall be entitled to recover reasonable attorneys' fees and other costs incurred in that action or proceeding, in addition to any
other relief to which it or they may be entitled.
23. Entire Agreement; Modification . This Warrant constitutes the entire agreement between the parties pertaining to the subject
matter contained in it and supersedes all prior and contemporaneous agreements, representations, and undertakings of the parties, whether
oral or written, with respect to such subject matter.
10

The Company has caused this Warrant to be duly executed and delivered as of the Date of Grant specified above.

NUVASIVE, INC.
By

/s/ STEVE M CGOWAN

Title

Chief Financial Officer

Address:

10065 Old Grove Road
San Diego, CA 92131

ACKNOWLEDGED AND AGREED:
GATX VENTURES, INC.
By

/s/ PATRICIA W. LEICHER

Title

SVP
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EXHIBIT A- I

NOTICE OF EXERCISE
To:

NuVasive, Inc. (the "Company")
1.

The undersigned hereby:

o

elects to purchase
shares of [Series Preferred Stock] [Common Stock] of the Company pursuant to the
terms of the attached Warrant, and tenders herewith payment of the purchase price of such shares in full, or

o

elects to exercise its net issuance rights pursuant to Section 10.2 of the attached Warrant with respect
to
Shares of [Series Preferred Stock] [Common Stock].

shares in the name of the undersigned or in such other name or

2. Please issue a certificate or certificates representing
names as are specified below:

(Name)

(Address)
3. The undersigned represents that the aforesaid shares are being acquired for the account of the undersigned for investment and not
with a view to, or for resale in connection with, the distribution thereof and that the undersigned has no present intention of distributing or
reselling such shares, all except as in compliance with applicable securities laws.

(Signature)

(Date)

EXHIBIT A-2

NOTICE OF EXERCISE
To:

NuVasive, Inc. (the "Company")

1. Contingent upon and effective immediately prior to the closing (the "Closing") of the Company's public offering contemplated by the
Registration Statement on Form S
, filed 200 , the undersigned hereby:

o elects to purchase
shares of [Series Preferred Stock] [Common Stock] of the Company (or such lesser number of shares as
may be sold on behalf of the undersigned at the Closing) pursuant to the terms of the attached Warrant, or
o elects to exercise its net issuance rights pursuant to Section 10.2 of the attached Warrant with respect to
Preferred Stock] [Common Stock].
2.

Please deliver to the custodian for the selling shareholders a stock certificate representing such

Shares of [Series

shares.

3. The undersigned has instructed the custodian for the selling shareholders to deliver to the Company $
or, if less, the net
proceeds due the undersigned from the sale of shares in the aforesaid public offering. If such net proceeds are less than the purchase price for
such shares, the undersigned agrees to deliver the difference to the Company prior to the Closing.

(Signature)

(Date)
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EXHIBIT 10.7
THIS WARRANT AND THE SECURITIES ISSUABLE UPON THE EXERCISE HEREOF HAVE NOT BEEN REGISTERED UNDER
THE SECURITIES ACT OF 1933, AS AMENDED OR ANY STATE SECURITIES LAWS. NO SALE OR DISPOSITION MAY BE
EFFECTED WITHOUT (i) EFFECTIVE REGISTRATION STATEMENTS RELATED THERETO, (ii) AN OPINION OF COUNSEL OR
OTHER EVIDENCE, REASONABLY SATISFACTORY TO THE COMPANY, THAT SUCH REGISTRATIONS ARENOT REQUIRED,
(iii) RECEIPT OF NO-ACTION LETTERS FROM THE APPROPRIATE GOVERNMENTAL AUTHORITIES, OR (iv) OTHERWISE
COMPLYING WITH THE PROVISIONS OF SECTION 7 OF THIS WARRANT.

NUVASIVE, INC.
WARRANT TO PURCHASE 1,186 SHARES
OF SERIES D PREFERRED STOCK
THIS CERTIFIES THAT, for value received, GATX VENTURES, INC. and its permitted assignees are entitled to subscribe for and
purchase One Thousand One Hundred Eighty-Six (1,186) shares of fully paid and nonassessable Series D Preferred Stock (as adjusted
pursuant to Section 4 hereof, the "Shares") of NuVasive, Inc., a Delaware corporation (the "Company"), at the price of $2.53 per share (such
price and such other price as shall result, from time to time, from the adjustments specified in Section 4 hereof is herein referred to as the
"Warrant Price"), subject to the provisions and upon the terms and conditions hereinafter set forth. As used herein, (a) the term "Series
Preferred" shall mean the Company's presently authorized Series D Preferred Stock, or, if such Series D Preferred Stock is hereafter
converted or exchanged, any stock into or for which such Series D Preferred Stock may hereafter be converted or exchanged, and after the
automatic conversion of the Series D Preferred Stock to Common Stock shall mean the Company's Common Stock, (b) the term "Date of
Grant" shall mean December 27, 2001, and (c) the term "Other Warrants" shall mean any other warrants issued by the Company in
connection with the transaction with respect to which this Warrant was issued, and any warrant issued upon transfer or partial exercise of or
in lieu of this Warrant. The term "Warrant" as used herein shall be deemed to include Other Warrants unless the context clearly requires
otherwise.
1. Term. Subject to the terms hereof, the purchase right represented by this Warrant is exercisable, in whole or in part, at any time
and from time to time from the Date of Grant through the later of (i) seven (7) years after the Date of Grant or (ii) three (3) years after the
closing of the Company's initial public offering of its Common Stock ("IPO") effected pursuant to a Registration Statement on Form S-1 (or
its successor) filed under the Securities Act of 1933, as amended (the "Act").

2. Method of Exercise; Payment; Issuance of New Warrant . Subject to Section 1 hereof, the purchase right represented by this
Warrant may be exercised by the holder hereof, in whole or in part and from time to time, at the election of the holder hereof, by (a) the
surrender of this Warrant (with the notice of exercise substantially in the form attached hereto as Exhibit A-1 duly completed and executed) at
the principal office of the Company and by the payment to the Company, by certified or bank check, or by wire transfer to an account
designated by the Company (a "Wire Transfer") of an amount equal to the then applicable Warrant Price multiplied by the number of Shares
then being purchased; (b) if in connection with a registered public offering of the Company's securities, the surrender of this Warrant (with
the notice of exercise form attached hereto as Exhibit A-2 duly completed and executed) at the principal office of the Company together with
notice of arrangements reasonably satisfactory to the Company and to the underwriters of such public offering for payment to the Company
either by certified or bank check or by Wire Transfer from the proceeds of the sale of shares to be sold by the holder in such public offering of
an amount equal to the then applicable Warrant Price per share multiplied by the number of Shares then being purchased; or (c) exercise of
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the "net issuance" right provided for in Section 10.2 hereof. The person or persons in whose name(s) any certificate(s) representing shares of
Series Preferred shall be issuable upon exercise of this Warrant shall be deemed to have become the holder(s) of record of, and shall be
treated for all purposes as the record holder(s) of, the shares represented thereby (and such shares shall be deemed to have been issued)
immediately prior to the close of business on the date or dates upon which this Warrant is exercised. In the event of any exercise of the rights
represented by this Warrant, certificates for the shares of stock so purchased shall be delivered to the holder hereof as soon as possible and in
any event within thirty (30) days after such exercise and, unless this Warrant has been fully exercised or expired, a new Warrant
representing the portion of the Shares, if any, with respect to which this Warrant shall not then have been exercised shall also be issued to
the holder hereof as soon as possible and in any event within such thirty-day period; provided, however, at such time as the Company is
subject to the reporting requirements of the Securities Exchange Act of 1934, as amended, if requested by the holder of this Warrant, the
Company shall use its best efforts to cause its transfer agent to deliver the certificate representing Shares issued upon exercise of this
Warrant to a broker or other person (as directed by the holder exercising this Warrant) within the time period required to settle any trade made
by the holder after exercise of this Warrant.
3. Stock Fully Paid; Reservation of Shares . All Shares that may be issued upon the exercise of the rights represented by this Warrant
will, upon issuance pursuant to the terms and conditions herein, be fully paid and nonassessable, and free from all preemptive rights and
taxes, liens and charges with respect to the issue thereof (other than taxes in respect of any transfer occurring contemporaneously with the
issue thereof). During the period within which the rights represented by this Warrant may be exercised, the Company will at all times have

authorized, and reserved for the purpose of the issue upon exercise of the purchase rights evidenced by this Warrant, a sufficient number of
shares of its Series Preferred to provide for the exercise of the rights represented by this Warrant and a sufficient number of shares of its
Common Stock to provide for the conversion of the Series Preferred into Common Stock.
4. Adjustment of Warrant Price and Number of Shares . The number and kind of securities purchasable upon the exercise of this
Warrant and the Warrant Price shall be subject to adjustment from time to time upon the occurrence of certain events, as follows:
(a) Reclassification or Merger . In case of any reclassification or change of securities of the class issuable upon exercise of this
Warrant (other than a change in par value, or from par value to no par value, or from no par value to par value, or as a result of a
subdivision or combination), or in case of any merger of the Company with or into another corporation (other than a merger with
another corporation in which the Company is the acquiring and the surviving corporation and which does not result in any
reclassification or change of outstanding securities issuable upon exercise of this Warrant), or in case of any sale of all or substantially
all of the assets of the Company, the Company, or such successor or purchasing corporation, as the case may be, shall duly execute
and deliver to the holder of this Warrant a new Warrant (in form and substance satisfactory to the holder of this Warrant), or the
Company shall make appropriate provision without the issuance of a new Warrant, so that the holder of this Warrant shall have the
right to receive upon exercise of this Warrant, at a total purchase price not to exceed that payable upon the exercise of the unexercised
portion of this Warrant, and in lieu of the shares of Series Preferred theretofore issuable upon exercise of this Warrant, the kind and
amount of shares of stock, other securities, money and property receivable upon such reclassification, change, merger or sale by a
holder of the number of shares of Series Preferred then purchasable under this Warrant. Any new Warrant shall provide for
adjustments that shall be as nearly equivalent as may be practicable to the adjustments provided for in this Section 4. The provisions
of this Section 4(a) shall similarly apply to successive reclassifications, changes, mergers and sales.
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(b) Subdivision or Combination of Shares . If the Company at any time while this Warrant remains outstanding and unexpired
shall subdivide or combine its outstanding shares of Series Preferred, the Warrant Price shall be proportionately decreased and the
number of Shares issuable hereunder shall be proportionately increased in the case of a subdivision and the Warrant Price shall be
proportionately increased and the number of Shares issuable hereunder shall be proportionately decreased in the case of a
combination.
(c) Stock Dividends and Other Distributions . If the Company at any time while this Warrant is outstanding and unexpired
shall (i) pay a dividend with respect to Series Preferred payable in Series Preferred, then the Warrant Price shall be adjusted, from and
after the date of determination of shareholders entitled to receive such dividend or distribution, to that price determined by multiplying
the Warrant Price in effect immediately prior to such date of determination by a fraction (A) the numerator of which shall be the total
number of shares of Series Preferred outstanding immediately prior to such dividend or distribution, and (B) the denominator of which
shall be the total number of shares of Series Preferred outstanding immediately after such dividend or distribution; or (ii) make any
other distribution with respect to Series Preferred (except any distribution specifically provided for in Sections 4(a) and 4(b)), then, in
each such case, provision shall be made by the Company such that the holder of this Warrant shall receive upon exercise of this
Warrant a proportionate share of any such dividend or distribution as though it were the holder of the Series Preferred as of the record
date fixed for the determination of the shareholders of the Company entitled to receive such dividend or distribution.

(d) Adjustment of Number of Shares . Upon each adjustment in the Warrant Price, the number of shares of Series Preferred
purchasable hereunder shall be adjusted, to the nearest whole share, to the product obtained by multiplying the number of shares
purchasable immediately prior to such adjustment in the Warrant Price by a fraction, the numerator of which shall be the Warrant
Price immediately prior to such adjustment and the denominator of which shall be the Warrant Price immediately thereafter.
(e) Antidilution Rights . The other antidilution rights applicable to the Shares of Series Preferred purchasable hereunder are set
forth in the Company's Certificate of Incorporation, as amended through the Date of Grant, a true and complete copy of which is
attached hereto as Exhibit B (the "Charter"). Such antidilution rights shall not be restated, amended, modified or waived in any
manner that treats the holder hereof any differently than any other holder of Series Preferred without such holder's prior written
consent. The Company shall promptly provide the holder hereof with any restatement, amendment, modification or waiver of the
Charter promptly after the same has been made.

5. Notice of Adjustments . Whenever the Warrant Price or the number of Shares purchasable hereunder shall be adjusted pursuant to
Section 4 hereof, the Company shall make a certificate signed by its chief financial officer setting forth, in reasonable detail, the event
requiring the adjustment, the amount of the adjustment, the method by which such adjustment was calculated, and the Warrant Price and
the number of Shares purchasable hereunder after giving effect to such adjustment, and shall cause copies of such certificate to be mailed
(without regard to Section 13 hereof, by first class mail, postage prepaid) to the holder of this Warrant. In addition, whenever the conversion
price or conversion ratio of the Series Preferred shall be adjusted, the Company shall cause a copy of any certificate of adjustment delivered
to the holders of Series Preferred pursuant to the Charter to be mailed (without regard to Section 13 hereof, by first class mail, postage
prepaid) to the holder of this Warrant.

6. Fractional Shares . No fractional shares of Series Preferred will be issued in connection with any exercise hereunder, but in lieu of
such fractional shares the Company shall make a cash payment
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therefor based on the fair market value of the Series Preferred on the date of exercise as reasonably determined in good faith by the
Company's Board of Directors.
7.

Compliance with Act; Disposition of Warrant or Shares of Series Preferred .
(a) Compliance with Act . The holder of this Warrant, by acceptance hereof, agrees that this Warrant, and the shares of Series
Preferred to be issued upon exercise hereof and any Common Stock issued upon conversion thereof (collectively, the "Securities") are
being acquired for investment and that such holder will not offer, sell or otherwise dispose of the Securities except under
circumstances which will not result in a violation of the Act or any applicable state securities laws. Upon exercise of this Warrant,
unless the Shares being acquired are registered under the Act and any applicable state securities laws or an exemption from such
registration is available (which does not require confirmation as set forth in the remaining portion of this sentence), the holder hereof
shall confirm in writing that the shares of Series Preferred so purchased (and any shares of Common Stock issued upon conversion
thereof) are being acquired for investment and not with a view toward distribution or resale in violation of the Act and shall confirm
such other matters related thereto as may be reasonably requested by the Company. The Securities (unless registered under the Act
and any applicable state securities laws) shall be stamped or imprinted with legends in substantially the following forms:

(1) "THE SECURITIES EVIDENCED HEREBY HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT
OF 1933, AS AMENDED, OR ANY STATE SECURITIES LAWS. NO SALE OR DISPOSITION MAY BE EFFECTED
WITHOUT (i) EFFECTIVE REGISTRATION STATEMENTS RELATED THERETO, (ii) AN OPINION OF COUNSEL OR
OTHER EVIDENCE, REASONABLY SATISFACTORY TO THE COMPANY, THAT SUCH REGISTRATIONS ARENOT
REQUIRED, (iii) RECEIPT OF NO-ACTION LETTERS FROM THE APPROPRIATE GOVERNMENTAL AUTHORITIES,
OR (iv) OTHERWISE COMPLYING WITH THE PROVISIONS OF SECTION 7 OF THE WARRANT UNDER WHICH
THESE SECURITIES WERE ISSUED, DIRECTLY OR INDIRECTLY."
(2) Any legend required by the laws of the state of California, including any legend required by the California Department
of Corporations and Sections 417 and 418 of the California Corporations Code.
(3) Any legend required by any investors' rights agreement, stockholders agreement or voting agreement to which the
holder of the Securities is a party.
Said legends shall be removed by the Company, upon the request of a holder, at such time as the restrictions relating to the
applicable security shall have terminated. In addition, in connection with the issuance of this Warrant, the holder specifically
represents to the Company by acceptance of this Warrant as follows:
(1) The holder is an investor in securities of companies in the development stage and acknowledges that it is able to fend
for itself, can bear the economic risk of its investment and has such knowledge and experience in financial or business matters
that it is capable of evaluating the merits and risks of the investment in the Securities. Furthermore, the holder is aware of the
Company's business affairs and financial condition, and has acquired information about the Company sufficient to reach an
informed and knowledgeable decision to acquire the Securities. The holder is acquiring the Securities for its own account for
investment purposes only and not with a view to, or for the resale in connection with, any "distribution" thereof in violation of
the Act or state securities laws.

(2) The holder understands that this Warrant has not been registered under the Act or qualified under state securities
laws in reliance upon specific exemptions therefrom, which
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exemptions depend upon, among other things, the bona fide nature of the holder's investment intent as expressed herein.
(3) The holder further understands that the Securities must be held indefinitely unless subsequently registered under the
Act and qualified under any applicable state securities laws, or unless exemptions from registration and qualification are
otherwise available and any restrictions on transfer set forth herein are satisfied. The holder is aware of the provisions of
Rule 144, promulgated under the Act.
(4) The holder is an "accredited investor" as such term is defined in Rule 501 of Regulation D promulgated under the Act.
(b) Disposition of Warrant or Shares . With respect to any offer, sale or other disposition of the Securities prior to registration of
such Securities, the holder hereof agrees to give written notice to the Company prior thereto, describing briefly the manner thereof,
together with a written opinion of such holder's counsel, or other evidence, if reasonably satisfactory to the Company, to the effect that
such offer, sale or other disposition may be effected without registration or qualification (under the Act as then in effect or any federal or
state securities law then in effect) of the Securities and indicating whether or not under the Act and state securities laws certificates for
the Securities to be sold or otherwise disposed of require any restrictive legend as to applicable restrictions on transferability in order to
ensure compliance with such laws. Upon receiving such written notice and reasonably satisfactory opinion or other evidence, the
Company, as promptly as practicable but no later than fifteen (15) days after receipt of the written notice, shall notify such holder that
such holder may sell or otherwise dispose of the Securities, all in accordance with the terms of the notice delivered to the Company. If
a determination has been made pursuant to this Section 7(b) that the opinion of counsel for the holder or other evidence is not

reasonably satisfactory to the Company, the Company shall so notify the holder promptly with details thereof after such determination
has been made. Notwithstanding the foregoing, the Securities may, as to such federal laws, be offered, sold or otherwise disposed of
in accordance with Rule 144 or 144A under the Act, provided that the Company shall have been furnished with such information as
the Company may reasonably request to provide a reasonable assurance that the provisions of Rule 144 or 144A have been satisfied.
Each certificate representing the Securities thus transferred shall bear a legend as to the applicable restrictions on transferability in
order to ensure compliance with such laws, unless in the aforesaid opinion of counsel for the holder, such legend is not required in
order to ensure compliance with such laws. The Company may issue stop transfer instructions to its transfer agent in connection with
such restrictions.
(c) Applicability of Restrictions . Provided the holder complies with applicable federal and state securities laws, neither any
restrictions of any legend described in this Warrant nor the requirements of Section 7(b) above shall apply to any transfer of, or grant of
a security interest in, the Securities or any part thereof to any affiliate of the holder if the holder is a corporation; provided, however in
any such transfer, if applicable, the transferee shall agree in writing to be bound by the terms of this Warrant as if an original holder
hereof.

8. Rights as Shareholders; Information . No holder of this Warrant, as such, shall be entitled to vote or receive dividends or be
deemed the holder of Series Preferred or any other securities of the Company which may at any time be issuable upon the exercise hereof
for any purpose, nor shall anything contained herein be construed to confer upon the holder of this Warrant, as such, any of the rights of a
shareholder of the Company or any right to vote for the election of directors or upon any matter submitted to shareholders at any meeting
thereof, or to receive notice of meetings, or to receive dividends or subscription rights or otherwise until this Warrant shall have been
exercised and the Shares purchasable upon the exercise hereof shall have become deliverable, as provided herein. Notwithstanding the
foregoing, the Company will transmit to the holder of this Warrant such
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information, documents and reports as are generally distributed to the holders of the Series Preferred concurrently with the distribution
thereof to such shareholders.
9. Registration Rights . The Company shall enter into an amendment to its Amended and Restated Investors' Rights Agreement in
substantially the form attached hereto as Exhibit C in order to make the holder of this Warrant a party to such agreement; and the holder of
this Warrant agrees to be subject to the restrictions contained in such Amended and Restate Investors' Rights Agreement, as amended from
time to time, including the Market Standoff provisions contained in Section 1.15 of such agreement (which currently requires each Holder to
agree that, during the period of duration specified the Company and an underwriter of Common Stock or other securities of the Company,
following the effective date of a registration statement of the Company filed under the Act, it shall not, to the extent requested by the Company
and such underwriter, directly or indirectly sell, offer to sell, contract to sell (including, without limitation, any short sale), grant any option to
purchase or otherwise transfer or dispose of (other than to donees or partners of Investors who agree to be similarly bound) any securities of
the Company held by it at any time during such period except Common Stock included in such registration; provided, however, that such
agreement shall only apply to the first such registration statement of the Company which covers Common Stock (or other securities) to be
sold on its behalf to the public in an underwritten offering and that such agreement shall not exceed 180 days after the effective date for such
registration statement).
10.

Additional Rights .

10.1 Acquisition Transactions . The Company shall provide the holder of this Warrant with at least ten (10) days' written notice prior to
closing thereof of the terms and conditions of any of the following transactions (to the extent the Company has notice thereof): (i) the sale,
lease, exchange, conveyance or other disposition of all or substantially all of the Company's property or business, or (ii) its merger into or
consolidation with any other corporation (other than a wholly-owned subsidiary of the Company), or any transaction (including a merger or
other reorganization) or series of related transactions, in which more than 50% of the voting power of the Company is disposed of.

10.2

Right to Convert Warrant into Stock: Net Issuance .

(a) Right to Convert . In addition to and without limiting the rights of the holder under the terms of this Warrant, the holder
shall have the right to convert this Warrant or any portion thereof (the "Conversion Right") into shares of Series Preferred as provided
in this Section 10.2 at any time or from time to time during the term of this Warrant. Upon exercise of the Conversion Right with
respect to a particular number of shares subject to this Warrant (the "Converted Warrant Shares"), the Company shall deliver to the
holder (without payment by the holder of any
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exercise price or any cash or other consideration) that number of shares of fully paid and nonassessable Series Preferred as is
determined according to the following formula:

X=

B-A
Y

Where:

X=

the number of shares of Series Preferred that shall be issued to holder

Y=

the fair market value of one share of Series Preferred on the Conversion date (as defined below)

A=

the aggregate Warrant Price of the specified number of Converted Warrant Shares immediately prior to the
exercise of the Conversion Right ( i.e., the number of Converted Warrant Shares multiplied by the Warrant
Price on the Conversion Date)

B=

the aggregate fair market value of the specified number of Converted Warrant Shares on the date of such
conversion ( i.e., the number of Converted Warrant Shares multiplied by the fair market value of one
Converted Warrant Share on the Conversion Date)

No fractional shares shall be issuable upon exercise of the Conversion Right, and, if the number of shares to be issued
determined in accordance with the foregoing formula is other than a whole number, the Company shall pay to the holder an amount
in cash equal to the fair market value of the resulting fractional share on the Conversion Date (as hereinafter defined). For purposes of
Section 10 of this Warrant, shares issued pursuant to the Conversion Right shall be treated as if they were issued upon the exercise
of this Warrant.
(b) Method of Exercise . The Conversion Right may be exercised by the holder by the surrender of this Warrant at the principal
office of the Company together with a written statement (which may be in the form of Exhibit A-1 or Exhibit A-2 hereto) specifying that
the holder thereby intends to exercise the Conversion Right and indicating the number of shares subject to this Warrant which are
being surrendered (referred to in Section 10.2(a) hereof as the Converted Warrant Shares) in exercise of the Conversion Right. Such
conversion shall be effective upon receipt by the Company of this Warrant together with the aforesaid written statement, or on such
later date as is specified therein (the "Conversion Date"), and, at the election of the holder hereof, may be made contingent upon the
closing of the sale of the Company's Common Stock to the public in a public offering pursuant to a Registration Statement under the
Act (a "Public Offering"). Certificates for the shares issuable upon exercise of the Conversion Right and, if applicable, a new warrant
evidencing the balance of the shares remaining subject to this Warrant, shall be issued as of the Conversion Date and shall be
delivered to the holder within thirty (30) days following the Conversion Date.
(c) Determination of Fair Market Value .
of the Conversion Date shall mean:

For purposes of this Section 10.2, "fair market value" of a share of Series Preferred as

(i) If the Conversion Right is exercised in connection with and contingent upon a Public Offering, and if the Company's
Registration Statement relating to such Public Offering ("Registration Statement") has been declared effective by the Securities
and Exchange Commission, then the initial "Price to Public" specified in the final prospectus with respect to such offering.
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(ii) If the Conversion Right is not exercised in connection with and contingent upon a Public Offering, then as follows:
(A) If traded on a securities exchange, the fair market value of the Common Stock shall be deemed to be the
average of the closing prices of the Common Stock on such exchange over the five trading days immediately prior to the
Conversion Date, and the fair market value of the Series Preferred shall be deemed to be such fair market value of the
Common Stock multiplied by the number of shares of Common Stock into which each share of Series Preferred is
then convertible;
(B) If traded on the Nasdaq Stock Market or other over-the-counter system, the fair market value of the Common
Stock shall be deemed to be the average of the closing bid prices of the Common Stock over the five trading days
immediately prior to the Conversion Date, and the fair market value of the Series Preferred shall be deemed to be such
fair market value of the Common Stock multiplied by the number of shares of Common Stock into which each share of
Series Preferred is then convertible; and

(C) If there is no public market for the Common Stock, then fair market value shall be determined in good faith by
the Company's Board of Directors.

In making a determination under clauses (A) or (B) above, if on the Conversion Date, five trading days had not passed since the IPO, then
the fair market value of the Common Stock shall be the average closing prices or closing bid prices, as applicable, for the shorter period
beginning on and including the date of the IPO and ending on the trading day prior to the Conversion Date (or if such period includes only
one trading day the closing price or closing bid price, as applicable, for such trading day). If closing prices or closing bid prices are no longer
reported by a securities exchange or other trading system, the closing price or closing bid price shall be that which is reported by such
securities exchange or other trading system at 4:00 p.m. New York City time on the applicable trading day.
10.3 Exercise Prior to Expiration . To the extent this Warrant is not previously exercised as to all of the Shares subject hereto, and if
the fair market value of one share of the Series Preferred is greater than the Warrant Price then in effect, this Warrant shall be deemed
automatically exercised pursuant to Section 10.2 above (even if not surrendered) immediately before its expiration. For purposes of such
automatic exercise, the fair market value of one share of the Series Preferred upon such expiration shall be determined pursuant to
Section 10.2(c). To the extent this Warrant or any portion thereof is deemed automatically exercised pursuant to this Section 10.3, the
Company agrees to promptly notify the holder hereof of the number of Shares, if any, the holder hereof is to receive by reason of such
automatic exercise.
11.

Representations and Warranties .

The Company represents and warrants to the holder of this Warrant as follows:

(a) This Warrant has been duly authorized and executed by the Company and is a valid and binding obligation of the Company
enforceable in accordance with its terms, subject to laws of general application relating to bankruptcy, insolvency and the relief of
debtors and the rules of law or principles at equity governing specific performance, injunctive relief and other equitable remedies.
(b) The Shares have been duly authorized and reserved for issuance by the Company and, when issued in accordance with the
terms hereof, will be validly issued, fully paid and nonassessable and free from preemptive rights.
(c) The rights, preferences, privileges and restrictions granted to or imposed upon the Series Preferred and the holders thereof
are as set forth in the Charter, and on the Date of Grant, each

8

share of the Series Preferred represented by this Warrant is convertible into one share of Common Stock.
(d) The shares of Common Stock issuable upon conversion of the Shares have been duly authorized and reserved for issuance
by the Company and, when issued in accordance with the terms of the Charter will be validly issued, fully paid and nonassessable.
(e) The execution and delivery of this Warrant are not, and the issuance of the Shares upon exercise of this Warrant in
accordance with the terms hereof will not be, inconsistent with the Company's Charter or by-laws, do not and will not contravene any
law, governmental rule or regulation, judgment or order applicable to the Company, and do not and will not conflict with or contravene
any provision of, or constitute a default under, any indenture, mortgage, contract or other instrument of which the Company is a party
or by which it is bound or require the consent or approval of, the giving of notice to, the registration or filing with or the taking of any
action in respect of or by, any Federal, state or local government authority or agency or other person, except for the filing of notices
pursuant to federal and state securities laws, which filings will be effected by the time required thereby.

(f) There are no actions, suits, audits, investigations or proceedings pending or, to the knowledge of the Company, threatened
against the Company in any court or before any governmental commission, board or authority which, if adversely determined, could
have a material adverse effect on the ability of the Company to perform its obligations under this Warrant.
(g) The number of shares of Common Stock of the Company outstanding on the date hereof, on a fully diluted basis (assuming
the conversion of all outstanding convertible securities and the exercise of all outstanding options and warrants), does not exceed
28,120,045 shares.

12. Modification and Waiver . This Warrant and any provision hereof may be changed, waived, discharged or terminated only by an
instrument in writing signed by the party against which enforcement of the same is sought.
13. Notices. Any notice, request, communication or other document required or permitted to be given or delivered to the holder hereof
or the Company shall be delivered, or shall be sent by certified or registered mail, postage prepaid, to each such holder at its address as
shown on the books of the Company or to the Company at the address indicated therefor on the signature page of this Warrant.
14. Binding Effect on Successors . This Warrant shall be binding upon any corporation succeeding the Company by merger,
consolidation or acquisition of all or substantially all of the Company's assets, and all of the obligations of the Company relating to the Series
Preferred issuable upon the exercise or conversion of this Warrant shall survive the exercise, conversion and termination of this Warrant and
all of the covenants and agreements of the Company shall inure to the benefit of the permitted successors and assigns of the holder hereof.
15. Lost Warrants or Stock Certificates . The Company covenants to the holder hereof that, upon receipt of evidence reasonably
satisfactory to the Company of the loss, theft, destruction or mutilation of this Warrant or any stock certificate and, in the case of any such
loss, theft or destruction, upon receipt of an indemnity reasonably satisfactory to the Company, or in the case of any such mutilation upon
surrender and cancellation of such Warrant or stock certificate, the Company will make and deliver a new Warrant or stock certificate, of like
tenor, in lieu of the lost, stolen, destroyed or mutilated Warrant or stock certificate.

16. Descriptive Headings . The descriptive headings of the various Sections of this Warrant are inserted for convenience only and do
not constitute a part of this Warrant. The language in this Warrant shall be construed as to its fair meaning without regard to which party
drafted this Warrant.
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17. Governing Law . This Warrant shall be construed and enforced in accordance with, and the rights of the parties shall be governed
by, the laws of the State of California.
18. Survival of Representations, Warranties and Agreements . All representations and warranties of the Company and the holder
hereof contained herein shall survive the Date of Grant, the exercise or conversion of this Warrant (or any part hereof) or the termination or
expiration of rights hereunder. All agreements of the Company and the holder hereof contained herein shall survive indefinitely until, by their
respective terms, they are no longer operative.

19. Remedies . In case any one or more of the covenants and agreements contained in this Warrant shall have been breached, the
holders hereof (in the case of a breach by the Company), or the Company (in the case of a breach by a holder), may proceed to protect and
enforce their or its rights either by suit in equity and/or by action at law, including, but not limited to, an action for damages as a result of any
such breach and/or an action for specific performance of any such covenant or agreement contained in this Warrant.
20. No Impairment of Rights . The Company will not, by amendment of its Charter or through any other means, avoid or seek to
avoid the observance or performance of any of the terms of this Warrant, but will at all times in good faith assist in the carrying out of all such
terms and in the taking of all such action as may be necessary or appropriate in order to protect the rights of the holder of this Warrant against
impairment.
21. Severability . The invalidity or unenforceability of any provision of this Warrant in any jurisdiction shall not affect the validity or
enforceability of such provision in any other jurisdiction, or affect any other provision of this Warrant, which shall remain in full force and
effect.

22. Recovery of Litigation Costs . If any legal action or other proceeding is brought for the enforcement of this Warrant, or because of
an alleged dispute, breach, default, or misrepresentation in connection with any of the provisions of this Warrant, the successful or prevailing
party or parties shall be entitled to recover reasonable attorneys' fees and other costs incurred in that action or proceeding, in addition to any
other relief to which it or they may be entitled.
23. Entire Agreement; Modification . This Warrant constitutes the entire agreement between the parties pertaining to the subject
matter contained in it and supersedes all prior and contemporaneous agreements, representations, and undertakings of the parties, whether
oral or written, with respect to such subject matter.
10

The Company has caused this Warrant to be duly executed and delivered as of the Date of Grant specified above.

NUVASIVE, INC.
By

/s/ STEVE M CGOWAN

Title

Chief Financial Officer

Address:

10065 Old Grove Road
San Diego, CA 92131

ACKNOWLEDGED AND AGREED:
GATX VENTURES, INC.
By

/s/ PATRICIA W. LEICHER

Title

SVP
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EXHIBIT A-1

NOTICE OF EXERCISE
To:

NuVasive, Inc. (the "Company")
1.

The undersigned hereby:

o

elects to purchase
shares of [Series Preferred Stock] [Common Stock] of the Company pursuant to the
terms of the attached Warrant, and tenders herewith payment of the purchase price of such shares in full, or

o

elects to exercise its net issuance rights pursuant to Section 10.2 of the attached Warrant with respect
to
Shares of [Series Preferred Stock] [Common Stock].

2. Please issue a certificate or certificates representing
as are specified below:

shares in the name of the undersigned or in such other name or names

(Name)

(Address)
3. The undersigned represents that the aforesaid shares are being acquired for the account of the undersigned for investment and not
with a view to, or for resale in connection with, the distribution thereof and that the undersigned has no present intention of distributing or
reselling such shares, all except as in compliance with applicable securities laws.

(Signature)

(Date)

EXHIBIT A-2

NOTICE OF EXERCISE
To:

NuVasive, Inc. (the "Company")

1. Contingent upon and effective immediately prior to the closing (the "Closing") of the Company's public offering contemplated by the
Registration Statement on Form S , filed
, 200 , the undersigned hereby:

o elects to purchase
shares of [Series Preferred Stock] [Common Stock] of the Company (or such lesser number of shares as
may be sold on behalf of the undersigned at the Closing) pursuant to the terms of the attached Warrant, or
o elects to exercise its net issuance rights pursuant to Section 10.2 of the attached Warrant with respect to
Preferred Stock] [Common Stock].
2.

Please deliver to the custodian for the selling shareholders a stock certificate representing such

Shares of [Series

shares.

3. The undersigned has instructed the custodian for the selling shareholders to deliver to the Company $
or, if less, the net
proceeds due the undersigned from the sale of shares in the aforesaid public offering. If such net proceeds are less than the purchase price for
such shares, the undersigned agrees to deliver the difference to the Company prior to the Closing.

(Signature)

(Date)
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EXHIBIT 10.8
THIS WARRANT AND THE SHARES ISSUABLE HEREUNDER HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT
OF 1933, AS AMENDED (THE "ACT") OR ANY STATE SECURITIES LAWS. THEY MAY NOT BE SOLD, PLEDGED OR OTHERWISE
TRANSFERRED WITHOUT AN EFFECTIVE REGISTRATION THEREOF UNDER SUCH ACT OR PURSUANT TO RULE 144 OR AN
OPINION OF COUNSEL REASONABLY SATISFACTORY TO THE CORPORATION AND ITS COUNSEL THAT SUCH
REGISTRATION IS NOT REQUIRED.

WARRANT TO PURCHASE STOCK
Corporation:
Number of Shares:
Class of Stock:
Initial Exercise Price:
Issue Date:
Expiration Date:

NuVasive, Inc., a Delaware Corporation
25,671
Common Stock
$0.25 per share
January 09, 2003
January 09, 2013

THIS WARRANT CERTIFIES THAT, for good and valuable consideration, the receipt of which is hereby acknowledged, COMERICA
BANK—CALIFORNIA or its assignee ("Holder") is entitled to purchase the number of fully paid and nonassessable shares of the class of
securities (the "Shares") of the corporation (the "Company") at the initial exercise price per Share (the "Warrant Price") all as set forth above
and as adjusted pursuant to Article 2 of this warrant, subject to the provisions and upon the terms and conditions set forth in this warrant.

ARTICLE 1.

EXERCISE .

1.1 Method of Exercise . Holder may exercise this warrant by delivering this warrant and a duly executed Notice of Exercise in
substantially the form attached as Appendix 1 to the principal office of the Company. Unless Holder is exercising the conversion right set forth
in Section 1.2, Holder shall also deliver to the Company a check for the aggregate Warrant Price for the Shares being purchased.

1.2 Conversion Right . In lieu of exercising this warrant as specified in Section 1.1, Holder may from time to time convert this
warrant, in whole or in part, into a number of Shares determined by dividing (a) the aggregate fair market value of the Shares or other
securities otherwise issuable upon exercise of this warrant minus the aggregate Warrant Price of such Shares by (b) the fair market value of
one Share. The fair market value of the Shares shall be determined pursuant to Section 1.3.
1.3 Fair Market Value. If the Shares are traded regularly in a public market, the fair market value of the Shares shall be the closing
price of the Shares (or the closing price of the Company's stock into which the Shares are convertible) reported for the business day
immediately before Holder delivers its Notice of Exercise to the Company. If the Shares are not regularly traded in a public market, the Board
of Directors of the Company shall determine fair market value in its reasonable good faith judgment.
1.4 Delivery of Certificate and New Warrant . Promptly after Holder exercises or converts this warrant, the Company shall deliver to
Holder certificates for the Shares acquired and, if this warrant has not been fully exercised or converted and has not expired, a new warrant
representing the Shares not so acquired.
1.5 Replacement of Warrants . On receipt of evidence reasonably satisfactory to the Company of the loss, theft, destruction or
mutilation of this warrant and, in the case of loss, theft or destruction, on delivery of an indemnity agreement reasonably satisfactory in form
and amount to the Company or, in the case of mutilation, on surrender and cancellation of this warrant, the Company at its expense shall
execute and deliver, in lieu of this warrant, a new warrant of like tenor.

1.6

Sale, Merger, or Consolidation of the Company .

1.6.1 " Acquisition ." For the purpose of this warrant, "Acquisition" means any sale, exclusive license, or other disposition of
all or substantially all of the assets (including intellectual property) of the Company, or any reorganization, consolidation, or merger of
the Company where the holders of the Company's securities before the transaction beneficially own less than 50% of the outstanding
voting securities of the surviving entity after the transaction.

1.6.2 Assumption of Warrant . If upon the closing of any Acquisition the successor entity assumes the obligations of this
warrant, then this warrant shall be exercisable for the same securities, cash, and property as would be payable for the Shares
issuable upon exercise of the unexercised portion of this warrant as if such Shares were outstanding on the record date for the
Acquisition and subsequent closing. The Warrant Price shall be adjusted accordingly. The Company shall use reasonable efforts to
cause the surviving corporation to assume the obligations of this warrant.
1.6.3 Nonassumption . If upon the closing of any Acquisition the successor entity does not assume the obligations of this
warrant and Holder has not otherwise exercised this warrant in full, then this warrant shall be deemed to have been automatically
converted pursuant to Section 1.2 and immediately prior to the closing of the Acquisition and therafter Holder shall participate in the

Acquisition on the same terms as other holders of the same class of securities of the Company.

ARTICLE 2.

ADJUSTMENTS TO THE SHARES .

2.1 Stock Dividends, Splits, Etc . If the Company declares or pays a dividend on its common stock payable in common stock, or other
securities, subdivides the outstanding common stock into a greater amount of common stock, then upon exercise of this warrant, for each
Share acquired, Holder shall receive, without cost to Holder, the total number and kind of securities to which Holder would have been entitled
had Holder owned the Shares of record as of the date the dividend or subdivision occurred.

2.2 Reclassification, Exchange or Substitution . Upon any reclassification, exchange, substitution, or other event that results in a
change of the number and/or class of the securities issuable upon exercise or conversion of this warrant, Holder shall be entitled to receive,
upon exercise or conversion of this warrant, the number and kind of securities and property that Holder would have received for the Shares if
this warrant had been exercised immediately before such reclassification, exchange, substitution, or other event. Such an event shall include
any automatic conversion of the outstanding or issuable securities of the Company of the same class or series as the Shares to common
stock pursuant to the terms of the Company's Certificate of Incorporation upon the closing of a registered public offering of the Company's
common stock. The Company or its successor shall promptly issue to Holder a new warrant for such new securities or other property. The
new warrant shall provide for adjustments which shall be as nearly equivalent as may be practicable to the adjustments provided for in this
Article 2 including, without limitation, adjustments to the Warrant Price and to the number of securities or property issuable upon exercise of
the new warrant. The provisions of this Section 2.2 shall similarly apply to successive reclassifications, exchanges, substitutions, or other
events.
2.3 Adjustments for Combinations, Etc . If the outstanding Shares are combined or consolidated, by reclassification or otherwise, into
a lesser number of shares, the Warrant Price shall be proportionately increased. If the outstanding Shares are combined or consolidated, by
reclassification or otherwise, into a greater number of shares, the Warrant Price shall be proportionately decreased.
2.4

Intentionally Omitted .

2.5 No Impairment . The Company shall not, by amendment of its Certificate of Incorporation or through a reorganization, transfer of
assets, consolidation, merger, dissolution, issue, or sale of
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securities or any other voluntary action, avoid or seek to avoid the observance or performance of any of the terms to be observed or performed
under this warrant by the Company, but shall at all times in good faith assist in carrying out all the provisions of this Article 2 and in taking all
such action as may be necessary or appropriate to protect Holder's rights under this Article against impairment.
2.6 Certificate as to Adjustments . Upon each adjustment of the Warrant Price, the Company at its expense shall promptly compute
such adjustment, and furnish Holder with a certificate of its Chief Financial Officer setting forth such adjustment and the facts upon which
such adjustment is based. The Company shall, upon written request, furnish Holder a certificate setting forth the Warrant Price in effect upon
the date thereof and the series of adjustments leading to such Warrant Price.
2.7 Fractional Shares . No fractional Shares shall be issuable upon exercise or conversion of the Warrant and the Number of Shares
to be issued shall be rounded down to the nearest whole Share. If a fractional share interest arises upon any exercise or conversion of the
Warrant, the Company shall eliminate such fractional share interest by paying Holder amount computed by multiplying the fractional interest
by the fair market value of a full Share.

ARTICLE 3.
3.1

REPRESENTATIONS AND COVENANTS OF THE COMPANY.

Representations and Warranties .

The Company hereby represents and warrants to the Holder as follows:

(a) The initial Warrant Price referenced on the first page of this warrant is not greater than the per share fair market value of the
Company's common stock as last determine by the Company's Board of Directors.

(b) All Shares which may be issued upon the exercise of the purchase right represented by this warrant, and all securities, if
any, issuable upon conversion of the Shares, shall, upon issuance, be duly authorized, validly issued, fully paid and nonassessable,
and free of any liens and encumbrances except for restrictions on transfer provided for herein or under applicable federal and state
securities laws.
(c) The Company's capitalization table attached to this warrant is true and complete as of the Issue Date.

3.2 Notice of Certain Events . If the Company proposes at any time (a) to declare any dividend or distribution upon its common stock,
whether in cash, property, stock, or other securities and whether or not a regular cash dividend; (b) to effect any reclassification or
recapitalization of common stock; or (c) to merge or consolidate with or into any other corporation (such that the holders of the Company's
securities before the transaction own less than 50% of the outstanding voting securities of the surviving entity after the transaction), or sell,
lease, exclusively license, or convey all or substantially all of its assets, or to liquidate, dissolve or wind up, then, in connection with each
such event, the Company shall give Holder (1) at least 10 days prior written notice of the date on which a record will be taken for such
dividend or distribution rights (and specifying the date on which the holders of common stock will be entitled thereto) or for determining rights
to vote, if any, in respect of the matters referred to in (a) above; and (2) in the case of the matters referred to in (b) and (c) above at least

10 days prior written notice of the date when the same will take place (and specifying the date on which the holders of common stock will be
entitled to exchange their common stock for securities or other property deliverable upon the occurrence of such event).
3.3 Information Rights . So long as the Holder holds this warrant and/or any of the Shares, the Company shall deliver to the Holder
(a) within one hundred twenty (120) days after the end of each fiscal year of the Company, the annual audited financial statements of the
Company certified by independent public accountants of recognized standing and (b) within forty-five (45) days after the end
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of each of the first three quarters of each fiscal year, the Company's quarterly, unaudited financial statements.

ARTICLE 4.

REPRESENTATIONS AND WARRANTIES OF HOLDER . Holder (and its affiliates) hereby represents and warrants to and
for the benefit of the Company, with knowledge that the Company is relying thereon in entering into this Warrant and issuing this Warrant to
Holder, as follows:
4.1 Purchase Entirely for Own Account . By Holder's (and its affiliates') execution of this Warrant, Holder (and its affiliates) hereby
confirms that this Warrant, the Shares issuable upon exercise of this Warrant and any shares of the Company's common stock issued upon
conversion of the Shares (collectively, the "Securities") shall be acquired for investment for Holder's (and its affiliates') own account, not as a
nominee or agent, and not with a view to the resale or distribution of any part thereof, and that Holder (and its affiliates) has no present
intention of selling, granting any participation in, or otherwise distributing the same; provided, however, that Holder (and its affiliates) may
transfer all or part of this Warrant, the Shares issuable upon exercise of this Warrant and any shares of the Company's common stock
issued upon conversion of the Shares to its affiliates. By executing this Warrant, Holder (and its affiliates) further represents that Holder (and
its affiliates) does not have any contract, undertaking, agreement or arrangement with any person to sell, transfer or grant participation to
such person or to any third person, with respect to any of the Securities. Holder (and its affiliates) represents that it has full power and
authority to enter into this Warrant.

4.2 Investment Experience . Holder (and its affiliates) is an investor in securities of companies in the development stage and
acknowledges that it is able to fend for itself, can bear the economic risk of its investment and has such knowledge and experience in
financial or business matters that it is capable of evaluating the merits and risks of the investment in the Securities.
4.3 Accredited Investor . Holder (and its affiliates) is an "accredited investor" within the meaning of Securities and Exchange
Commission Rule 501 of Regulation D, as now in effect.
4.4 Restricted Securities . Holder (and its affiliates) understands that the Securities it is and shall be purchasing are characterized as
"restricted securities" under the federal securities laws inasmuch as they are being acquired from the Company in a transaction not involving
a public offering and that under such laws and applicable regulations such securities may be resold without registration under the Securities
Act of 1933, as amended (the "Act"), only in certain limited circumstances. In this connection, Holder (and its affiliates) represents that it is
familiar with Rule 144 promulgated under the Act, as now in effect, and understands the resale limitations imposed thereby and by the Act.

ARTICLE 5.

MISCELLANEOUS .

5.1 Term: Notice of Expiration. This warrant is exercisable in whole or in part, at any time and from time to time on or before the
Expiration Date set forth above. If this warrant has not been exercised prior to the Expiration Date, this warrant shall be deemed to have been
automatically exercised on the Expiration Date by "cashless" conversion pursuant to Section 1.2.

5.2 Legends. This warrant and the Shares (and the securities issuable, directly or indirectly, upon conversion of the Shares, if any)
shall be imprinted with a legend in substantially the following form:

THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE "ACT"), OR ANY
STATE SECURITIES LAWS, AND MAY NOT BE SOLD, PLEDGED OR OTHERWISE TRANSFERRED WITHOUT AN EFFECTIVE
REGISTRATION THEREOF UNDER SUCH ACT OR PURSUANT TO RULE 144 OR AN OPINION OF COUNSEL REASONABLY
SATISFACTORY TO THE CORPORATION AND ITS COUNSEL THAT SUCH REGISTRATION IS NOT REQUIRED.
THIS SECURITY IS SUBJECT TO THE RESTRICTIONS ON TRANSFER OF A CERTAIN WARRANT DATED JANUARY 09, 2003 BY
AND BETWEEN THE CORPORATION AND THE HOLDER THEREOF, INCLUDING WITHOUT LIMITATION SECTION 5.10
PROVIDING FOR MARKET STAND-OFF RIGHTS.
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In addition, the Securities shall be imprinted with any legend required by the laws of the State of California, including any legend
required by the California Department of Corporations and Sections 417 and 418 of the California Corporations Code.
5.3 Compliance with Securities Laws on Transfer . This warrant and the Shares issuable upon exercise of this warrant (and the
securities issuable, directly or indirectly, upon conversion of the Shares, if any) may not be transferred or assigned in whole or in part (i)
unless and until the transferee has agreed in writing for the benefit of the Company to be bound by all of the provisions of this warrant as if
such transferee were the original Holder hereof, and (ii) without compliance with applicable federal and state securities laws by the transferor
and the transferee (including, without limitation, the delivery of investment representation letters and legal opinions reasonably satisfactory

to the Company). The Company shall not require Holder to provide an opinion of counsel if the transfer is to an affiliate (as such term is
defined under the Act) of Holder or if there is no material question as to the availability of current information as referenced in Rule 144(c),
Holder represents that it has complied with Rule 144(d) and (e) in reasonable detail, the selling broker represents that it has complied with
Rule 144(f), and the Company is provided with a copy of Holder's notice of proposed sale.
5.4 Transfer Procedure. Subject to the provisions of Section 5.3, Holder may transfer all or part of this warrant or the Shares issuable
upon exercise of this warrant (or the securities issuable, directly or indirectly, upon conversion of the Shares, if any) by giving the Company
notice of the portion of the warrant being transferred setting forth the name, address and taxpayer identification number of the transferee and
surrendering this warrant to the Company for reissuance to the transferee(s) (and Holder, if applicable); provided, however, subject to the
provisions of Section 5.3, that Holder may transfer all or part of this warrant to its affiliates, including, without limitation, Comerica
Incorporated, at any time without notice to the Company, and such affiliate shall then be entitled to all the rights of Holder under this warrant
and any related agreements, and the Company shall cooperate fully in ensuring that any stock issued upon exercise of this warrant is issued
in the name of the affiliate that exercises the warrant. The terms and conditions of this warrant shall inure to the benefit of, and be binding
upon, the Company and the holders hereof and their respective permitted successors and assigns. Unless the Company is filing financial
information with the SEC pursuant to the Securities Exchange Act of 1934, the Company shall have the right to refuse to transfer any
portion of this warrant to any person who directly competes with the Company.
5.5 Notices. All notices and other communications from the Company to the Holder, or vice versa, shall be deemed delivered and
effective when given personally or mailed by first-class registered or certified mail, postage prepaid, at such address as may have been
furnished to the Company or the Holder, as the case may be, in writing by the Company or such Holder from time to time. All notices to the
Holder shall be addressed as follows:

Comerica Bank—California
Attn: Warrant Administrator
Technology and Life Sciences Division
P.O. Box 7279
San Francisco, CA 94120-7279

With a copy to
Comerica Bank-California
Attn: Warrant Administrator
Technology and Life Sciences Division
5 Palo Alto Square, Suite 800
3000 El Camino Real
Palo Alto, CA 94306
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5.6 Amendments . This warrant and any term hereof may be changed, waived, discharged or terminated only by an instrument in
writing signed by the party against which enforcement of such change, waiver, discharge or termination is sought.
5.7 Attorneys' Fees . In the event of any dispute between the parties concerning the terms and provisions of this warrant, the party
prevailing in such dispute shall be entitled to collect from the other party all costs incurred in such dispute, including reasonable attorneys'
fees.
5.8 Governing Law . This warrant shall be governed by and construed in accordance with the laws of the State of California, without
giving effect to its principles regarding conflicts of law.
5.9 No Stockholder Rights . Except as expressly set forth herein, this warrant in and of itself shall not entitle the Holder to any voting
rights or other rights as a stockholder of the Company.
5.10 Market Stand-off . Holder hereby agrees that, during the period of duration specified by the Company and an underwriter of
common stock or other securities of the Company, following the effective date of a registration statement of the Company filed under the Act,
it shall not, to the extent requested by the Company and such underwriter, directly or indirectly sell, offer to sell, contract to sell (including,
without limitation, any short sale), grant any option to purchase or otherwise transfer or dispose of any securities of the Company held by it at
any time during such period except common stock included in such registration; provided, however, that such agreement shall only apply to
the first such registration statement of the Company which covers common stock (or other securities) to be sold on its behalf to the public in
an underwritten offering and that such agreement shall not exceed 180 days after the effective date for such registration statement. In order to
enforce the foregoing covenant, the Company may impose stop-transfer instructions with respect to the securities of Holder (and the shares
or securities of every other person subject to the foregoing restriction) until the end of such period.
5.11 Counterparts . This warrant may be executed in one or more counterparts, each of which shall be deemed an original, but all of
which together shall constitute one and the same instrument.

NUVASIVE, INC.
By:

/s/ KEVIN O'BOYLE

Name:

Kevin O'Boyle

Title:

CFO

By:

/s/ ALEX LUKIANOV

Name:

Alex Lukianov

Title:

President & CEO

Authorized signatories under Corporate Resolutions to Borrow or an authorized signer(s) under a resolution covering warrants must sign the
warrant.

ACKNOWLEDGED AND AGREED:
COMERICA BANK — CALIFORNIA
By:

/s/ PETER M. DREES

Name:

Peter M. Drees

Title:

Vice President
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APPENDIX 1

NOTICE OF EXERCISE
1. The undersigned hereby elects to purchase
shares of the
stock of NuVasive, Inc. pursuant to the terms
of the attached warrant, and tenders herewith payment of the purchase price of such shares in full.
1. The undersigned hereby elects to convert the attached warrant into shares in the manner specified in the warrant. This conversion
is exercised with respect to
of the shares covered by the warrant.

[Strike paragraph that does not apply.]
2. Please issue a certificate or certificates representing said shares in the name of the undersigned or in such other name as is
specified below:

Comerica Bank—California
Attn: Warrant Administrator
Technology and Life Sciences Division
P.O. Box 7279
San Francisco, CA 94120-7279
3. The undersigned represents it is acquiring the shares solely for its own account and not as a nominee for any other party and not
with a view toward the resale or distribution thereof except in compliance with applicable securities laws.

COMERICA BANK — CALIFORNIA or
Registered Assignee

(Signature)

(Date)
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EXHIBIT 10.9
THIS WARRANT AND THE SHARES ISSUABLE HEREUNDER HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT
OF 1933, AS AMENDED (THE "ACT") OR ANY STATE SECURITIES LAWS. THEY MAY NOT BE SOLD, PLEDGED OR OTHERWISE
TRANSFERRED WITHOUT AN EFFECTIVE REGISTRATION THEREOF UNDER SUCH ACT OR PURSUANT TO RULE 144 OR AN
OPINION OF COUNSEL REASONABLY SATISFACTORY TO THE CORPORATION AND ITS COUNSEL THAT SUCH
REGISTRATION IS NOT REQUIRED.

WARRANT TO PURCHASE STOCK
Corporation:
Number of Shares:
Class of Stock:
Initial Exercise Price:
Issue Date:
Expiration Date:

NuVasive, Inc., a Delaware Corporation
59,289
Series D-1 Preferred
$2.53 per share
January 09, 2003
January 09, 2013

THIS WARRANT CERTIFIES THAT, for good and valuable consideration, the receipt of which is hereby acknowledged, COMERICA
BANK—CALIFORNIA or its assignee ("Holder") is entitled to purchase the number of fully paid and nonassessable shares of the class of
securities (the "Shares") of the corporation (the "Company") at the initial exercise price per Share (the "Warrant Price") all as set forth above
and as adjusted pursuant to Article 2 of this warrant, subject to the provisions and upon the terms and conditions set forth in this warrant.

ARTICLE 1.

EXERCISE .

1.1 Method of Exercise . Holder may exercise this warrant by delivering this warrant and a duly executed Notice of Exercise in
substantially the form attached as Appendix 1 to the principal office of the Company. Unless Holder is exercising the conversion right set forth
in Section 1.2, Holder shall also deliver to the Company a check for the aggregate Warrant Price for the Shares being purchased.

1.2 Conversion Right . In lieu of exercising this warrant as specified in Section 1.1, Holder may from time to time convert this
warrant, in whole or in part, into a number of Shares determined by dividing (a) the aggregate fair market value of the Shares or other
securities otherwise issuable upon exercise of this warrant minus the aggregate Warrant Price of such Shares by (b) the fair market value of
one Share. The fair market value of the Shares shall be determined pursuant to Section 1.3.
1.3 Fair Market Value. If the Shares are traded regularly in a public market, the fair market value of the Shares shall be the closing
price of the Shares (or the closing price of the Company's stock into which the Shares are convertible) reported for the business day
immediately before Holder delivers its Notice of Exercise to the Company. If the Shares are not regularly traded in a public market, the Board
of Directors of the Company shall determine fair market value in its reasonable good faith judgment.
1.4 Delivery of Certificate and New Warrant . Promptly after Holder exercises or converts this warrant, the Company shall deliver to
Holder certificates for the Shares acquired and, if this warrant has not been fully exercised or converted and has not expired, a new warrant
representing the Shares not so acquired.
1.5 Replacement of Warrants . On receipt of evidence reasonably satisfactory to the Company of the loss, theft, destruction or
mutilation of this warrant and, in the case of loss, theft or destruction, on delivery of an indemnity agreement reasonably satisfactory in form
and amount to the Company or, in the case of mutilation, on surrender and cancellation of this warrant, the Company at its expense shall
execute and deliver, in lieu of this warrant, a new warrant of like tenor.

1.6

Sale, Merger, or Consolidation of the Company .

1.6.1 " Acquisition ." For the purpose of this warrant, "Acquisition" means any sale, exclusive license, or other disposition of
all or substantially all of the assets (including intellectual property) of the Company, or any reorganization, consolidation, or merger of
the Company where the holders of the Company's securities before the transaction beneficially own less than 50% of the outstanding
voting securities of the surviving entity after the transaction.

1.6.2 Assumption of Warrant . If upon the closing of any Acquisition the successor entity assumes the obligations of this
warrant, then this warrant shall be exercisable for the same securities, cash, and property as would be payable for the Shares
issuable upon exercise of the unexercised portion of this warrant as if such Shares were outstanding on the record date for the
Acquisition and subsequent closing. The Warrant Price shall be adjusted accordingly. The Company shall use reasonable efforts to
cause the surviving corporation to assume the obligations of this warrant.
1.6.3 Nonassumption . If upon the closing of any Acquisition the successor entity does not assume the obligations of this
warrant and Holder has not otherwise exercised this warrant in full, then this warrant shall be deemed to have been automatically
converted pursuant to Section 1.2 immediately prior to the closing of the Acquisition and thereafter Holder shall participate in the

converted pursuant to Section 1.2 immediately prior to the closing of the Acquisition and thereafter Holder shall participate in the
Acquisition on the same terms as other holders of the same class of securities of the Company.

ARTICLE 2.

ADJUSTMENTS TO THE SHARES .

2.1 Stock Dividends, Splits, Etc . If the Company declares or pays a dividend on its Series D-1 Preferred Stock payable in Series D-1
Preferred Stock, or other securities, subdivides the outstanding Series D-1 Preferred Stock into a greater amount of Series D-1 Preferred
Stock, then upon exercise of this warrant, for each Share acquired, Holder shall receive, without cost to Holder, the total number and kind of
securities to which Holder would have been entitled had Holder owned the Shares of record as of the date the dividend or subdivision
occurred.

2.2 Reclassification, Exchange or Substitution . Upon any reclassification, exchange, substitution, or other event that results in a
change of the number and/or class of the securities issuable upon exercise or conversion of this warrant, Holder shall be entitled to receive,
upon exercise or conversion of this warrant, the number and kind of securities and property that Holder would have received for the Shares if
this warrant had been exercised immediately before such reclassification, exchange, substitution, or other event. Such an event shall include
any automatic conversion of the outstanding or issuable securities of the Company of the same class or series as the Shares to common
stock pursuant to the terms of the Company's Certificate of Incorporation upon the closing of a registered public offering of the Company's
common stock. The Company or its successor shall promptly issue to Holder a new warrant for such new securities or other property. The
new warrant shall provide for adjustments which shall be as nearly equivalent as may be practicable to the adjustments provided for in this
Article 2 including, without limitation, adjustments to the Warrant Price and to the number of securities or property issuable upon exercise of
the new warrant. The provisions of this Section 2.2 shall similarly apply to successive reclassifications, exchanges, substitutions, or other
events.
2.3 Adjustments for Combinations, Etc . If the outstanding Shares are combined or consolidated, by reclassification or otherwise, into
a lesser number of shares, the Warrant Price shall be proportionately increased. If the outstanding Shares are combined or consolidated, by
reclassification or otherwise, into a greater number of shares, the Warrant Price shall be proportionately decreased.
2.4 Adjustments for Diluting Issuances . The Company's Certificate of Incorporation, as such may be amended from time to time,
sets forth the anti-dilution rights of the Series D-1 Preferred Stock issuable upon exercise of the warrant.
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2.5 No Impairment . The Company shall not, by amendment of its Certificate of Incorporation or through a reorganization, transfer of
assets, consolidation, merger, dissolution, issue, or sale of securities or any other voluntary action, avoid or seek to avoid the observance or
performance of any of the terms to be observed or performed under this warrant by the Company, but shall at all times in good faith assist in
carrying out all the provisions of this Article 2 and in taking all such action as may be necessary or appropriate to protect Holder's rights under
this Article against impairment.

2.6 Certificate as to Adjustments . Upon each adjustment of the Warrant Price, the Company at its expense shall promptly compute
such adjustment, and furnish Holder with a certificate of its Chief Financial Officer setting forth such adjustment and the facts upon which
such adjustment is based. The Company shall, upon written request, furnish Holder a certificate setting forth the Warrant Price in effect upon
the date thereof and the series of adjustments leading to such Warrant Price.
2.7 Fractional Shares . No fractional Shares shall be issuable upon exercise or conversion of the Warrant and the Number of Shares
to be issued shall be rounded down to the nearest whole Share. If a fractional share interest arises upon any exercise or conversion of the
Warrant, the Company shall eliminate such fractional share interest by paying Holder amount computed by multiplying the fractional interest
by the fair market value of a full Share.

ARTICLE 3.
3.1

REPRESENTATIONS AND COVENANTS OF THE COMPANY.

Representations and Warranties .

The Company hereby represents and warrants to the Holder as follows:

(a) The initial Warrant Price referenced on the first page of this warrant is not greater than the per share price paid by the
Company's investors in its last round of equity financing.

(b) All Shares which may be issued upon the exercise of the purchase right represented by this warrant, and all securities, if
any, issuable upon conversion of the Shares, shall, upon issuance, be duly authorized, validly issued, fully paid and nonassessable,
and free of any liens and encumbrances except for restrictions on transfer provided for herein or under applicable federal and state
securities laws.
(c) The Company's capitalization table attached to this warrant is true and complete as of the Issue Date.

3.2 Notice of Certain Events . If the Company proposes at any time (a) to declare any dividend or distribution upon its common stock,
whether in cash, property, stock, or other securities and whether or not a regular cash dividend; (b) to effect any reclassification or
recapitalization of common stock; or (c) to merge or consolidate with or into any other corporation (such that the holders of the Company's
securities before the transaction own less than 50% of the outstanding voting securities of the surviving entity after the transaction), or sell,
lease, exclusively license, or convey all or substantially all of its assets, or to liquidate, dissolve or wind up, then, in connection with each
such event, the Company shall give Holder (1) at least 10 days prior written notice of the date on which a record will be taken for such
dividend or distribution rights (and specifying the date on which the holders of common stock will be entitled thereto) or for determining rights

to vote, if any, in respect of the matters referred to in (a) above; and (2) in the case of the matters referred to in (b) and (c) above at least
10 days prior written notice of the date when the same will take place (and specifying the date on which the holders of common stock will be
entitled to exchange their common stock for securities or other property deliverable upon the occurrence of such event).
3.3 Information Rights . So long as the Holder holds this warrant and/or any of the Shares, the Company shall deliver to the Holder
(a) within one hundred twenty (120) days after the end of each fiscal year of the Company, the annual audited financial statements of the
Company certified by independent public accountants of recognized standing and (b) within forty-five (45) days after the end
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of each of the first three quarters of each fiscal year, the Company's quarterly, unaudited financial statements.

ARTICLE 4.

REPRESENTATIONS AND WARRANTIES OF HOLDER . Holder (and its affiliates) hereby represents and warrants to and
for the benefit of the Company, with knowledge that the Company is relying thereon in entering into this Warrant and issuing this Warrant to
Holder, as follows:
4.1 Purchase Entirely for Own Account . By Holder's (and its affiliates') execution of this Warrant, Holder (and its affiliates) hereby
confirms that this Warrant, the Shares issuable upon exercise of this Warrant and any shares of the Company's common stock issued upon
conversion of the Shares (collectively, the "Securities") shall be acquired for investment for Holder's (and its affiliates') own account, not as a
nominee or agent, and not with a view to the resale or distribution of any part thereof, and that Holder (and its affiliates) has no present
intention of selling, granting any participation in, or otherwise distributing the same; provided, however, that Holder (and its affiliates) may
transfer all or part of this Warrant, the Shares issuable upon exercise of this Warrant and any shares of the Company's common stock
issued upon conversion of the Shares to its affiliates. By executing this Warrant, Holder (and its affiliates) further represents that Holder (and
its affiliates) does not have any contract, undertaking, agreement or arrangement with any person to sell, transfer or grant participation to
such person or to any third person, with respect to any of the Securities. Holder (and its affiliates) represents that it has full power and
authority to enter into this Warrant.

4.2 Investment Experience . Holder (and its affiliates) is an investor in securities of companies in the development stage and
acknowledges that it is able to fend for itself, can bear the economic risk of its investment and has such knowledge and experience in
financial or business matters that it is capable of evaluating the merits and risks of the investment in the Securities.
4.3 Accredited Investor . Holder (and its affiliates) is an "accredited investor" within the meaning of Securities and Exchange
Commission Rule 501 of Regulation D, as now in effect.
4.4 Restricted Securities . Holder (and its affiliates) understands that the Securities it is and shall be purchasing are characterized as
"restricted securities" under the federal securities laws inasmuch as they are being acquired from the Company in a transaction not involving
a public offering and that under such laws and applicable regulations such securities may be resold without registration under the Securities
Act of 1933, as amended (the "Act"), only in certain limited circumstances. In this connection, Holder (and its affiliates) represents that it is
familiar with Rule 144 promulgated under the Act, as now in effect, and understands the resale limitations imposed thereby and by the Act.

ARTICLE 5.

MISCELLANEOUS .

5.1 Term: Notice of Expiration. This warrant is exercisable in whole or in part, at any time and from time to time on or before the
Expiration Date set forth above. If this warrant has not been exercised prior to the Expiration Date, this warrant shall be deemed to have been
automatically exercised on the Expiration Date by "cashless" conversion pursuant to Section 1.2.

5.2 Legends. This warrant and the Shares (and the securities issuable, directly or indirectly, upon conversion of the Shares, if any)
shall be imprinted with a legend in substantially the following form:

THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE "ACT"), OR ANY
STATE SECURITIES LAWS, AND MAY NOT BE SOLD, PLEDGED OR OTHERWISE TRANSFERRED WITHOUT AN EFFECTIVE
REGISTRATION THEREOF UNDER SUCH ACT OR PURSUANT TO RULE 144 OR AN OPINION OF COUNSEL REASONABLY
SATISFACTORY TO THE CORPORATION AND ITS COUNSEL THAT SUCH REGISTRATION IS NOT REQUIRED.
THIS SECURITY IS SUBJECT TO THE RESTRICTIONS ON TRANSFER OF A CERTAIN WARRANT DATED JANUARY 09, 2003 BY
AND BETWEEN THE CORPORATION AND THE HOLDER THEREOF, INCLUDING WITHOUT LIMITATION SECTION 5.10
PROVIDING FOR MARKET STAND-OFF RIGHTS.
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In addition, the Securities shall be imprinted with any legend required by the laws of the State of California, including any legend
required by the California Department of Corporations and Sections 417 and 418 of the California Corporations Code.
5.3 Compliance with Securities Laws on Transfer . This warrant and the Shares issuable upon exercise of this warrant (and the
securities issuable, directly or indirectly, upon conversion of the Shares, if any) may not be transferred or assigned in whole or in part (i)
unless and until the transferee has agreed in writing for the benefit of the Company to be bound by all of the provisions of this warrant as if
such transferee were the original Holder hereof, and (ii) without compliance with applicable federal and state securities laws by the transferor

and the transferee (including, without limitation, the delivery of investment representation letters and legal opinions reasonably satisfactory
to the Company). The Company shall not require Holder to provide an opinion of counsel if the transfer is to an affiliate (as such term is
defined under the Act) of Holder or if there is no material question as to the availability of current information as referenced in Rule 144(c),
Holder represents that it has complied with Rule 144(d) and (e) in reasonable detail, the selling broker represents that it has complied with
Rule 144(f), and the Company is provided with a copy of Holder's notice of proposed sale.
5.4 Transfer Procedure. Subject to the provisions of Section 5.3, Holder may transfer all or part of this warrant or the Shares issuable
upon exercise of this warrant (or the securities issuable, directly or indirectly, upon conversion of the Shares, if any) by giving the Company
notice of the portion of the warrant being transferred setting forth the name, address and taxpayer identification number of the transferee and
surrendering this warrant to the Company for reissuance to the transferee(s) (and Holder, if applicable); provided, however, subject to the
provisions of Section 5.3, that Holder may transfer all or part of this warrant to its affiliates, including, without limitation, Comerica
Incorporated, at any time without notice to the Company, and such affiliate shall then be entitled to all the rights of Holder under this warrant
and any related agreements, and the Company shall cooperate fully in ensuring that any stock issued upon exercise of this warrant is issued
in the name of the affiliate that exercises the warrant. The terms and conditions of this warrant shall inure to the benefit of, and be binding
upon, the Company and the holders hereof and their respective permitted successors and assigns. Unless the Company is filing financial
information with the SEC pursuant to the Securities Exchange Act of 1934, the Company shall have the right to refuse to transfer any
portion of this warrant to any person who directly competes with the Company.
5.5 Notices. All notices and other communications from the Company to the Holder, or vice versa, shall be deemed delivered and
effective when given personally or mailed by first-class registered or certified mail, postage prepaid, at such address as may have been
furnished to the Company or the Holder, as the case may be, in writing by the Company or such Holder from time to time. All notices to the
Holder shall be addressed as follows:

Comerica Bank—California
Attn: Warrant Administrator
Technology and Life Sciences Division
P.O. Box 7279
San Francisco, CA 94120-7279

With a copy to
Comerica Bank-California
Attn: Warrant Administrator
Technology and Life Sciences Division
5 Palo Alto Square, Suite 800
3000 El Camino Real
Palo Alto, CA 94306
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5.6 Amendments . This warrant and any term hereof may be changed, waived, discharged or terminated only by an instrument in
writing signed by the party against which enforcement of such change, waiver, discharge or termination is sought.
5.7 Attorneys' Fees . In the event of any dispute between the parties concerning the terms and provisions of this warrant, the party
prevailing in such dispute shall be entitled to collect from the other party all costs incurred in such dispute, including reasonable attorneys'
fees.
5.8 Governing Law . This warrant shall be governed by and construed in accordance with the laws of the State of California, without
giving effect to its principles regarding conflicts of law.
5.9 No Stockholder Rights . Except as expressly set forth herein, this warrant in and of itself shall not entitle the Holder to any voting
rights or other rights as a stockholder of the Company.
5.10 Market Stand-off . Holder hereby agrees that, during the period of duration specified by the Company and an underwriter of
common stock or other securities of the Company, following the effective date of a registration statement of the Company filed under the Act,
it shall not, to the extent requested by the Company and such underwriter, directly or indirectly sell, offer to sell, contract to sell (including,
without limitation, any short sale), grant any option to purchase or otherwise transfer or dispose of any securities of the Company held by it at
any time during such period except common stock included in such registration; provided, however, that such agreement shall only apply to
the first such registration statement of the Company which covers common stock (or other securities) to be sold on its behalf to the public in
an underwritten offering and that such agreement shall not exceed 180 days after the effective date for such registration statement. In order to
enforce the foregoing covenant, the Company may impose stop-transfer instructions with respect to the securities of Holder (and the shares
or securities of every other person subject to the foregoing restriction) until the end of such period.
5.11 Counterparts . This warrant may be executed in one or more counterparts, each of which shall be deemed an original, but all of
which together shall constitute one and the same instrument.

NUVASIVE, INC.
By:

/s/ KEVIN O'BOYLE

Name:

Kevin O'Boyle

Title:

CFO

By:

/s/ ALEX LUKIANOV

Name:

Alex Lukianov

Title:

President & CEO

Authorized signatories under Corporate Resolutions to Borrow or an authorized signer(s) under a resolution covering warrants must sign the
warrant.

ACKNOWLEDGED AND AGREED:
COMERICA BANK — CALIFORNIA
By:

/s/ PETER M. DREES

Name:

Peter M. Drees

Title:

Vice President

6

APPENDIX 1
NOTICE OF EXERCISE
1. The undersigned hereby elects to purchase
shares of the
stock of NuVasive, Inc. pursuant to the
terms of the attached warrant, and tenders herewith payment of the purchase price of such shares in full.
1. The undersigned hereby elects to convert the attached warrant into shares in the manner specified in the warrant. This conversion
is exercised with respect to
of the shares covered by the warrant.

[Strike paragraph that does not apply.]
2. Please issue a certificate or certificates representing said shares in the name of the undersigned or in such other name as is
specified below:

Comerica Bank—California
Attn: Warrant Administrator
Technology and Life Sciences Division
P.O. Box 7279
San Francisco, CA 94120-7279
3. The undersigned represents it is acquiring the shares solely for its own account and not as a nominee for any other party and not
with a view toward the resale or distribution thereof except in compliance with applicable securities laws.

COMERICA BANK—CALIFORNIA or
Registered Assignee
(Signature)

(Date)
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EXHIBIT 10.10
FORM OF WARRANT
THIS WARRANT AND THE SECURITIES ISSUABLE UPON THE EXERCISE HEREOF HAVE NOT BEEN REGISTERED
UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE "ACT"), OR ANY STATE SECURITIES LAWS. THEY MAY NOT BE
SOLD, OFFERED FOR SALE, PLEDGED, HYPOTHECATED OR OTHERWISE TRANSFERRED IN THE ABSENCE OF A
REGISTRATION STATEMENT IN EFFECT WITH RESPECT TO THE SECURITIES UNDER SUCH ACT OR AN OPINION OF
COUNSEL REASONABLY SATISFACTORY TO THE COMPANY THAT SUCH REGISTRATION IS NOT REQUIRED OR UNLESS
SOLD PURSUANT TO AN EXEMPTION UNDER SUCH ACT.
CSVoid after
, 20

WARRANT
of

NUVASIVE, INC.
THIS CERTIFIES THAT, for value received,
, together with his, her or its successors and assigns (the "Holder") is entitled
to subscribe for and purchase, on the terms hereof, up to
(
) shares of the Common Stock of NuVasive, Inc., a Delaware
corporation (the "Company"), subject to the following terms and conditions:
1.

Series D-1 Preferred Stock and Warrant Purchase Agreement.

Series D-1 Preferred Stock and Warrant Purchase Agreement dated
Holder and other Investors (as defined in the Agreement).

This Warrant ("Warrant") is issued pursuant to that certain
, 20 (the "Agreement") by and among the Company, the

2. Exercise of Warrant. The terms and conditions upon which this Warrant may be exercised, and the Common Stock covered
hereby may be purchased, are as follows:
2.1 Term. Subject to the terms hereof, this Warrant may be exercised at any time, or from time to time, in whole or in part
(the "Exercise Date"), after the date hereof; provided, however, that in no event may this Warrant be exercised later than 5:00 p.m.
(Pacific Time) on the earlier of (a) the close of business on
, 20 , (b) (i) the closing of the acquisition of the Company by
another entity by means of a transaction or series of related transactions or (ii) the closing of the sale of all or substantially all of the
assets of the Company, unless the Company's stockholders of record prior to such acquisition or sale shall hold at least fifty percent
(50%) of the voting power of the acquiring or surviving entity immediately after such acquisition or sale, or (c) the initial underwritten
public offering of the Company's Common Stock (the "Exercise Period"). At least twenty (20) business days prior to the occurrence of
an event specified in (b) or (c) of this Section 2.1, the Company shall deliver to the Holder notice of such event and that the Holder's
rights under this Warrant shall terminate upon the occurrence of such event; provided, that if the Holder receives such notice less than
twenty (20) days prior to the occurrence of such event, the Holder's right to exercise this Warrant shall be extended for a period of
twenty (20) days after the date the Holder receives such notice, after which time the Holder's rights under this Warrant shall
terminate. The notice required by this paragraph may be waived by the Holder.

2.2 Number of Shares and Exercise Price. This Warrant may be exercised for
per share "Exercise Price" equal to $0.25, subject to adjustment as set forth herein.

shares of Common Stock at a

2.3 Method of Exercise. The exercise of the purchase rights evidenced by this Warrant shall be effected by (a) the surrender
of the Warrant, together with a duly executed copy of the form of subscription attached hereto as Schedule A, to the Company at its
principal offices and (b) the

delivery of the purchase price either (i) pursuant to Section 2.4 below, (ii) by surrendering securities of the Company held by the
Holder prior to the exercise of this Warrant with a value equal to the purchase price (as determined in good faith by the Board), or
(iii) by check or bank draft payable to the Company's order or by wire transfer of same day funds to the Company's account for the
number of shares for which the purchase rights hereunder are being exercised or any other form of consideration approved by the
Company's Board of Directors. Each exercise of this Warrant shall be deemed to have been effected immediately prior to the close of
business on the day on which this Warrant shall have been surrendered to the Company as provided herein or at such later date as
may be specified in the executed form of subscription, and at such time, the person or persons in whose name or names any
certificate or certificates for shares of Common Stock shall be issuable upon such exercise, as provided herein, shall be deemed to
have become the holder or holders of record thereof.
2.4

Net Issue Exercise.

In lieu of exercising this Warrant by paying the Exercise Price in cash or by check, the Holder may

elect to receive shares equal to the value of this Warrant (or the portion thereof being canceled) by surrender of this Warrant at the
principal office of the Company together with the Notice of Cashless Exercise annexed hereto as Schedule B duly completed and
executed in which event the Company shall issue to Holder a number of shares of Common Stock computed using the following
formula:

X=

(Y)(A-B)

A
Where X =

The number of shares of Common Stock to be issued to Holder.

Y=

The number of shares of Common Stock purchasable under this Warrant.

A=

The fair market value of one share of Common Stock.

B=

Exercise Price (as adjusted to the date of such calculations).

For purposes of this Section, the fair market value of one share of Common Stock shall be the fair market value of such share as
determined in good faith by the Board of Directors of the Company.
3. Adjustments. The number and kind of shares of Common Stock issuable upon the exercise of this Warrant and the exercise price
hereunder shall be subject to adjustment from time to time upon the happening of certain events, as follows:
3.1 Splits and Subdivisions. If the Company should at any time or from time to time fix a record date for the effectuation of a
split or subdivision of the outstanding shares of Common Stock or the determination of the holders of Common Stock entitled to
receive a dividend or other distribution payable in additional shares of Common Stock or other securities or rights convertible into, or
entitling the holder thereof to receive directly or indirectly, additional shares of Common Stock (hereinafter referred to as the
"Common Stock Equivalents") without payment of any consideration by such holder for the additional shares of Common Stock or
Common Stock Equivalents, then, as of such record date (or the date of such distribution, split or subdivision if no record date is
fixed), the purchase price shall be appropriately decreased and the number of shares of Common Stock which this Warrant is
exercisable for, if any, shall be appropriately increased in proportion to such increase of outstanding shares.

3.2 Combination of Shares. If the number of shares of Common Stock outstanding at any time after the date hereof is
decreased by a combination of the outstanding shares of Common Stock, the purchase price shall be appropriately increased and the
number of shares of Common Stock which this Warrant is exercisable for, if any, shall be appropriately decreased in proportion to
such decrease in outstanding shares.
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3.3 Adjustments for Other Distributions. In the event the Company shall declare a distribution payable in securities of other
persons, evidences of indebtedness issued by the Company or other persons, assets (excluding cash dividends) or options or rights
not referred to in Section 3.1, then, in each such case for the purpose of this Section 3.3, upon exercise of this Warrant the Holder
shall be entitled to a proportionate share of any such distribution as though such Holder was the holder of the number of shares of
Common Stock of the Company into which this Warrant may be exercised as of the record date fixed for the determination of the
holders of Common Stock of the Company entitled to receive such distribution.
3.4 Reclassification or Reorganization. If the Common Stock (or any shares of stock or other securities which may be)
issuable upon the exercise of this Warrant shall be changed into the same or different number of shares of any class or classes of
stock, whether by capital reorganization, reclassification or otherwise (other than a subdivision or combination of shares or stock
dividend provided for in Sections 3.1, 3.2 and 3.3 above, or an acquisition of the Company or sale of assets provided for in Section 2.1
above), then and in each such event the Holder shall be entitled to receive upon the exercise of this Warrant the kind and amount of
shares of stock and other securities and property receivable upon such reorganization, reclassification or other change, to which a
holder of the number of shares of Common Stock (or any shares of stock or other securities which may be) issuable upon the
exercise of this Warrant would have received if this Warrant had been exercised immediately prior to such reorganization,
reclassification or other change, all subject to further adjustment as provided herein.
3.5 Adjustment Upon Issuance of Additional Stock. In the event the Conversion Price (as defined in the Company's
Amended and Restated Certificate of Incorporation, as amended from time to time (the "Restated Certificate")) of the Series D-1
Preferred Stock (the rights, preferences and privileges of which are set forth in the Restated Certificate) is adjusted upon the issuance
of Additional Stock (as defined in the Restated Certificate) or upon the expiration of any options or rights, the termination of any rights
to convert or exchange or the expiration of any options or rights related to convertible or exchangeable securities (collectively, an
"Expiration"), the maximum number of shares for which this Warrant may be exercised at any time shall be adjusted from time to
time to an amount determined using the following formula:

X=

(Y)(A)

(B)

Where X =

The maximum number of shares for which this Warrant may be exercised.

Y=

The number of shares for which this Warrant may be exercised immediately prior to
the issuance of the Additional Stock or Expiration.

A=

The Conversion Price of the Series D-1 Preferred Stock in effect immediately prior to
the issuance of the Additional Stock or Expiration.

B=

The Conversion Price of the Series D-1 Preferred Stock in effect immediately
following the issuance of the Additional Stock or Expiration.

Example 1 (for hypothetical purposes only):
Date: 10/1/03

Original Conversion Price = $2.53
Conversion Price in effect immediately prior to 10/1/03 = $2.53
Adjusted Conversion Price upon issuance of Additional Shares on 10/1/03 =$2.00
Shares of Series D-1 Preferred Stock issued at the Closing (as defined in the Agreement) = 1,000,000
Warrant exercisable for 400,000 shares immediately prior to 10/1/03
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Preferred Stock: As of 10/1/03, pursuant to the Restated Certificate, each share of Series D-1 Preferred Stock is convertible into
1.265 (or 2.53/2.00) shares of Common Stock. So, 1,000,000 shares of Series D-1 Preferred Stock are convertible into 1,265,000
shares of Common Stock.
Warrant:

As of 10/1/03, the Warrant will become exercisable for 506,000 shares of Common Stock:

(506,000)=

(400,000)(2.53)
(2.00)

Example 2 (for hypothetical purposes only):
Date: 4/1/04

Original Conversion Price = $2.53
Conversion Price in effect immediately prior to 4/1/04 = $2.00
Adjusted Conversion Price upon issuance of Additional Stock on 4/1/04 = $1.75
Shares of Series D-1 Preferred Stock issued at the Closing (as defined in the Agreement) = 1,000,000
Warrant exercisable for 506,000 shares immediately prior to 4/1/04

Preferred Stock: As of 4/1/04, pursuant to the Restated Certificate, each share of Series D-1 Preferred Stock convertible into
1.4457143 (or 2.53/1.75) shares of Common Stock. So, 1,000,000 shares of Preferred Stock are convertible into 1,445,714 shares of
Common Stock.
Warrant:

As of 4/1/04, Warrant will become exercisable for 578,286 shares of Common Stock:

(578,286)=

(506,000)(2.00)
(1.75)

3.6 Notice of Adjustments and Record Dates. The Company shall promptly notify the Holder in writing of each adjustment
or readjustment of the exercise price hereunder and the number of shares of Common Stock issuable upon the exercise of this
Warrant. Such notice shall state the adjustment or readjustment and show in reasonable detail the facts on which that adjustment or
readjustment is based. In the event of any taking by the Company of a record of the holders of Common Stock for the purpose of
determining the holders thereof who are entitled to receive any dividend or other distribution, the Company shall notify the Holder in
writing of such record date at least twenty (20) days prior to the date specified therein.
3.7 No Impairment. The Company shall not avoid or seek to avoid the observance or performance of any of the terms to be
observed or performed hereunder by the Company, but shall at all times in good faith assist in the carrying out of all the provisions of
this Warrant. Without limiting the generality of the foregoing, the Company (a) shall at all times following the beginning of the
Exercise Period reserve and keep available a number of its authorized shares of Common Stock, free from all preemptive rights
therein, which shall be sufficient to permit the exercise of this Warrant and (b) shall take all such action as may be necessary or
appropriate in order that all shares of Common Stock as may be issued pursuant to the exercise of this Warrant shall, upon issuance,
be duly and validly issued, fully paid and nonassessable and free from all taxes, liens and charges with respect to the issue thereof.
4.

Investment Intent.

Unless a current registration statement under the Securities Act of 1933, as amended, shall be in effect with

respect to the securities to be issued upon exercise of this Warrant, the Holder, by accepting this Warrant, covenants and agrees that, at the
time of exercise hereof, and at the time of any proposed transfer of any securities acquired upon exercise hereof, the Holder shall deliver to
the Company a written statement that the securities acquired by the Holder upon exercise hereof are for the account of the Holder for
investment and are not acquired with a view to, or for sale in
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connection with, any distribution thereof (or any portion thereof) and are being acquired with no present intention (at any such time) of
offering or distributing such securities (or any portion thereof).
5. Replacement of the Warrant. On receipt by the Company of evidence reasonably satisfactory to the Company of the loss, theft,
destruction or mutilation of this Warrant and, in the case of any such loss, theft or destruction of this Warrant, on delivery of an indemnity
agreement reasonably satisfactory in form and amount to the Company or, in the case of any such mutilation, on surrender and cancellation
of the Warrant, the Company at its expense shall execute and deliver to the Holder, in lieu thereof, a new Warrant of like tenor.

6. No Rights or Liability as a Stockholder. This Warrant does not entitle the Holder hereof to any voting rights or other rights as a
stockholder of the Company. No provisions hereof, in the absence of affirmative action by the Holder to purchase Common Stock, and no
enumeration herein of the rights or privileges of the Holder, shall give rise to any liability of the Holder as a stockholder of the Company.
7.

Miscellaneous.
7.1 Transfer of Warrant. Subject to the transfer restrictions referred to in the legend endorsed hereon and applicable
restrictions described in Section 3 of the Agreement, this Warrant and all rights hereunder are transferable, in whole or in part without
charge to the Holder, upon surrender of this Warrant with a properly executed assignment in substantially the form attached hereto as
Schedule C at the principal office of the Company.

7.2 Titles and Subtitles. The titles and subtitles used in this Warrant are for convenience only and are not to be considered in
construing or interpreting this Warrant.
7.3 Notices. Any notice required or permitted under this Warrant shall be given in writing and in accordance with Section 7.6
of the Agreement (for purposes of which, the term "Investors" shall mean Holder hereunder), except as otherwise expressly provided
in this Warrant.
7.4 Attorneys' Fees. If any action at law or in equity is necessary to enforce or interpret the terms of this Warrant, the
prevailing party shall be entitled to reasonable attorneys' fees, costs and disbursements in addition to any other relief to which such
party may be entitled.
7.5 Amendments and Waivers. This Warrant is issued by the Company pursuant to the Agreement and all warrants issued
by the Company pursuant to the Agreement shall be collectively referred to in this Section 7.5 as the "Warrants." Any term of this
Warrant may be amended and the observance of any term of this Warrant may be waived (either generally or in a particular instance
and either retroactively or prospectively), with the written consent of the Company and the holders of outstanding Warrants

representing together the right to purchase at least sixty six and two-thirds percent (66 2 /3%) of all of the Common Stock of the
Company subject to purchase pursuant to all of the outstanding Warrants; provided, however, that any amendments made to this
Warrant must be made to each of the Warrants. Any amendment or waiver effected in accordance with this Section 7.5 shall be
binding upon the Holder of this Warrant (and of any securities into which this Warrant is convertible), each future holder of all such
securities, and the Company.
7.6 Market Standoff. Holder hereby agrees that, during the period of duration specified by the Company and an underwriter of
Common Stock or other securities of the Company, following the effective date of a registration statement of the Company filed under
the Act, it shall not, to the extent requested by the Company and such underwriter, directly or indirectly sell, offer to sell, contract to
sell (including, without limitation, any short sale), grant any option to purchase or otherwise transfer or dispose of (other than to
donees, affiliates or partners of Holder who agree to be similarly bound) any securities represented by this Warrant except Common
Stock included
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in such registration; provided, however, that such agreement shall only apply to the first such registration statement of the Company
which covers Common Stock (or other securities) to be sold on its behalf to the public in an underwritten offering and that such
agreement shall not exceed 180 days after the effective date for such registration statement.

In order to enforce the foregoing covenant, the Company may impose stop-transfer instructions with respect to the securities
represented by this Warrant until the end of such period.
7.7 Severability. If one or more provisions of this Warrant are held to be unenforceable under applicable law, such provision
shall be excluded from this Warrant and the balance of the Warrant shall be interpreted as if such provision were so excluded and
shall be enforceable in accordance with its terms.

7.8 Governing Law. This Warrant shall be governed by and construed and enforced in accordance with the laws of the State
of Delaware, without giving effect to its conflicts of laws principles.
7.9 Warrant Exchangeable for Different Denominations. This Warrant is exchangeable, upon the surrender hereof by the
Holder at the principal office of the Company, for new Warrants of like tenor representing in the aggregate the purchase rights
hereunder, and each of such new Warrants shall represent such portion of such rights as is designated by the Holder at the time of
such surrender. The date the Company initially issues this Warrant shall be deemed to be the "Date of Issuance" hereof regardless of
the number of times new certificates representing the unexpired and unexercised rights formerly represented by this Warrant shall be
issued. All Warrants representing portions of the rights hereunder are referred to herein as the "Warrants."
7.10 Replacement. Upon receipt of evidence reasonably satisfactory to the Company (an affidavit of the Holder shall be
satisfactory) of the ownership and the loss, theft, destruction or mutilation of any certificate evidencing this Warrant, and in the case of
any such loss, theft of destruction, upon receipt of indemnity reasonably satisfactory to the Company (provided that if the Holder is a
financial institution or other institutional investor it own agreement shall be satisfactory), or in the case of any such mutilation upon
surrender of such certificate, the Company shall (at its expense) execute and deliver in lieu of such certificate a new certificate of like
kind representing the same rights represented by such lost, stolen destroyed or mutilated certificate and dated the date of such lost,
stolen, destroyed or mutilated certificate.
7.11 Certain Expenses. The Company shall pay all expenses incurred in connection with, and all taxes (other than stock
transfer taxes) and other governmental charges that may be imposed in respect of, the issuance, sale and delivery of the Warrants or
the shares of Common Stock issuable hereunder.

Date:

NUVASIVE, INC.,
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a Delaware corporation

By:

Alexis V. Lukianov, President

[SIGNATURE PAGE TO WARRANT]
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SCHEDULE A
FORM OF SUBSCRIPTION
(TO BE SIGNED ONLY ON EXERCISE OF WARRANT)
To:

NUVASIVE, INC.

The undersigned, the holder of the Warrant attached hereto, hereby irrevocably elects to exercise the purchase rights represented by
such Warrant for, and to purchase thereunder,
* shares of Common Stock of NuVasive, Inc., and herewith makes payment of
$
and requests that the certificates for such shares be issued in the name of, and delivered to
, whose address
is
, and whose social security number/taxpayer identification number is
.

Dated:

(Signature must conform in all respects to name of the Holder as
specified on the face of the Warrant)

(Print Name)
Address:

*

Insert here the number of shares as to which the Warrant is being exercised.
Schedule A-1

SCHEDULE B
NOTICE OF CASHLESS EXERCISE
To:

NUVASIVE, INC.

(1) The undersigned hereby elects to acquire in a cashless exercise
shares of the Common Stock (as defined in the
attached Warrant) of NuVasive, Inc. pursuant to the terms of Section 2.4 of the attached Warrant.

(2) Please issue a certificate or certificates representing said shares of Common Stock in the name of the undersigned or in such other
name as is specified below:

By:

Name:
Schedule B-1

SCHEDULE C
ASSIGNMENT FORM
(To assign the foregoing Warrant, execute this form and supply required information. Do not use this form to purchase shares.)
For value received, the foregoing Warrant and all rights evidenced thereby are hereby assigned to

Name:
(Please Print)
Address:

(Please Print)
Date:

Holder's
Signature:

Holder's
Address:
NOTE: The signature to this Assignment must correspond with the name as it appears on the face of the Warrant, without alteration or
enlargement or any change whatever. Officers of corporations and those acting in a fiduciary or other representative capacity should file proper
evidence of authority to assign the foregoing Warrant.
Schedule C-1

SCHEDULE OF WARRANT HOLDERS
Date of Issuance

07/11/02
07/11/02
07/11/02
07/11/02
07/11/02

Warrantholder

Kleiner Perkins Caufield & Byers VIII, L.P.
KPCB VIII Founders Fund
Domain Partners IV, L.P.
William Blair Capital Partners VII, L.P.
William Blair Capital Partners VII QP, L.P.

07/29/02
07/29/02
07/29/02
07/29/02
07/29/02
07/31/02
01/01/03
06/13/03
06/19/03
06/19/03
06/19/03
06/19/03
06/19/03
06/19/03
06/19/03
06/19/03
06/19/03
06/19/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
06/30/03
07/11/03
07/11/03
07/11/03
07/11/03
07/11/03
07/11/03

Kleiner Perkins Caufield & Byers VIII, L.P.
KPCB VIII Founders Fund
Domain Partners IV, L.P.
William Blair Capital Partners VII, L.P.
William Blair Capital Partners VII QP, L.P.
Johnson & Johnson Development Corporation
A. M. Pappas Life Science Ventures II, L.P.
Caisse de depot et placement du Quebec
Kleiner Perkins Caufield & Byers VIII, L.P.
KPCB VIII Founders Fund
Enterprise Partners Annex Fund IV, LP
Enterprise Partners Annex Fund IV-A, LP
Domain Partners IV, L.P.
Caisse de depot ed placement du Quebec
A. M. Pappas Life Science Ventures II, LP
William Blair Capital Partners VII, L.P.
William Blair Capital Partners VII QP, L.P.
Johnson & Johnson Development Corporation
Innovative Orthotics & Rehabilitation Inc.
David Merrill
Klaus Hagenmeyer
Frederick J. Thabet
Craig Sparks
Todd Marinchak
Peter A. Guagliano
Regis William Haid, Jr.
Mark D. Peterson
Alexander & Marjorie Vaccaro
Griffith Rogan Fry
Joe C. Loy
Keith C. Valentine
SSI Spinal Solutions
James Gleason
Anthony Ross
Jeff Hughes
R. Jay Thabet, Jr.
Domain Partners IV, L.P.
Integral Capital Partners VI, L.P.
Ronald Clayton Childs
Tom L. Meyer, III
Gregg Lacoste
William Houston, Jr.
Behrooz A. Akbarnia
Sam & Dawn Maywood
Bruce & Nina Van Dam

07/11/03
07/11/03
07/11/03
07/11/03
07/11/03
07/11/03
07/11/03
07/17/03
07/17/03

Scot Martinelli & Bobbi-Jo Romanishan
MLPF&S Cust. William Player Barefoot IRA
Scott Kitchel
Rudolph Bertagnoli
Jonathan Spangler
Integral Capital Partners VI, L.P.
Tony Salerni
Kevin Armstrong
Andy Cappuccino
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EXHIBIT 10.11
NUVASIVE, INC.
1998 STOCK OPTION/STOCK ISSUANCE PLAN
ARTICLE ONE
GENERAL PROVISIONS
I.

PURPOSE OF THE PLAN

This 1998 Stock Option/Stock Issuance Plan is intended to promote the interests of Nuvasive, Inc., a Delaware corporation, by providing
eligible persons in the Corporation's employ or service with the opportunity to acquire a proprietary interest, or otherwise increase their
proprietary interest, in the Corporation as an incentive for them to continue in such employ or service.
Capitalized terms herein shall have the meanings assigned to such terms in the attached Appendix.

II.

STRUCTURE OF THE PLAN
A.

The Plan shall be divided into two (2) separate equity programs:
(i) the Option Grant Program under which eligible persons may, at the discretion of the Plan Administrator, be granted options
to purchase shares of Common Stock, and

(ii) the Stock Issuance Program under which eligible persons may, at the discretion of the Plan Administrator, be issued shares
of Common Stock directly, either through the immediate purchase of such shares or as a bonus for services rendered the Corporation
(or any Parent or Subsidiary).

B. The provisions of Articles One and Four shall apply to both equity programs under the Plan and shall accordingly govern the
interests of all persons under the Plan.

III. ADMINISTRATION OF THE PLAN
A. The Plan shall be administered by the Board. However, any or all administrative functions otherwise exercisable by the Board may
be delegated to the Committee. Members of the Committee shall serve for such period of time as the Board may determine and shall be
subject to removal by the Board at any time. The Board may also at any time terminate the functions of the Committee and reassume all
powers and authority previously delegated to the Committee.

B. The Plan Administrator shall have full power and authority (subject to the provisions of the Plan) to establish such rules and
regulations as it may deem appropriate for proper administration of the Plan and to make such determinations under, and issue such
interpretations of, the Plan and any outstanding options or stock issuances thereunder as it may deem necessary or advisable. Decisions of
the Plan Administrator shall be final and binding on all parties who have an interest in the Plan or any option or stock issuance thereunder.

IV.

ELIGIBILITY
A.

The persons eligible to participate in the Plan are as follows:

(i)

Employees,

(ii) non-employee members of the Board or the non-employee members of the board of directors of any Parent or Subsidiary,

and

(iii) consultants and other independent advisors who provide services to the Corporation (or any Parent or Subsidiary).
B. The Plan Administrator shall have full authority to determine, (i) with respect to the grants made under the Option Grant Program,
which eligible persons are to receive the option grants, the time or times when those grants are to be made, the number of shares to be
covered by each such grant, the status of the granted option as either an Incentive Option or a Non-Statutory Option, the time or times when
each option is to become exercisable, the vesting schedule (if any) applicable to the option shares and the maximum term for which the
option is to remain outstanding, and (ii) with respect to stock issuances made under the Stock Issuance Program, which eligible persons are
to receive such stock issuances, the time or times when those issuances are to be made, the number of shares to be issued to each
Participant, the vesting schedule (if any) applicable to the issued shares and the consideration to be paid by the Participant for such shares.

C. The Plan Administrator shall have the absolute discretion either to grant options in accordance with the Option Grant Program or to
effect stock issuances in accordance with the Stock Issuance Program.

V.

STOCK SUBJECT TO THE PLAN

A. The stock issuable under the Plan shall be shares of authorized but unissued or reacquired Common Stock. The maximum
number of shares of Common Stock which may be issued over the term of the Plan shall not exceed 1,312,500 shares.

B. Shares of Common Stock subject to outstanding options shall be available for subsequent issuance under the Plan to the extent
(i) the options expire or terminate for any reason prior to exercise in full or (ii) the options are cancelled in accordance with the cancellationregrant provisions of Article Two. Unvested shares issued under the Plan and subsequently repurchased by the Corporation, at the option
exercise or direct issue price paid per share, pursuant to the Corporation's repurchase rights under the Plan shall be added back to the
number of shares of Common Stock reserved for issuance under the Plan and shall accordingly be available for reissuance through one or
more subsequent option grants or direct stock issuances under the Plan.

C. Should any change be made to the Common Stock by reason of any stock split, stock dividend, recapitalization, combination of
shares, exchange of shares or other change affecting the outstanding Common Stock as a class without the Corporation's receipt of
consideration, appropriate adjustments shall be made to (i) the maximum number and/or class of securities issuable under the Plan and
(ii) the number and/or class of securities and the exercise price per share in effect under each outstanding option in order to prevent the
dilution or enlargement of benefits thereunder. The adjustments determined by the Plan Administrator shall be final, binding and conclusive.
In no event shall any such adjustments be made in connection with the conversion of one or more outstanding shares of the Corporation's
preferred stock into shares of Common Stock.

ARTICLE TWO
OPTION GRANT PROGRAM
I.

OPTION TERMS

Each option shall be evidenced by one or more documents in the form approved by the Plan Administrator; provided, however, that
each such document shall comply with the terms specified below. Each document evidencing an Incentive Option shall, in addition, be
subject to the provisions of the Plan applicable to such options.
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A.

Exercise Price.

1.

The exercise price per share shall be fixed by the Plan Administrator in accordance with the following provisions:

(i) The exercise price per share shall not be less than eighty-five percent (85%) of the Fair Market Value per share of Common
Stock on the option grant date.
(ii) If the person to whom the option is granted is a 10% Stockholder, then the exercise price per share shall not be less than one
hundred ten percent (110%) of the Fair Market Value per share of Common Stock on the option grant date.

2. The exercise price shall become immediately due upon exercise of the option and shall, subject to the provisions of Section I of
Article Four and the documents evidencing the option, be payable in cash or check made payable to the Corporation. Should the Common
Stock be registered under Section 12 of the 1934 Act at the time the option is exercised, then the exercise price may also be paid as follows:
(i) in shares of Common Stock held for the requisite period necessary to avoid a charge to the Corporation's earnings for
financial reporting purposes and valued at Fair Market Value on the Exercise Date, or
(ii) to the extent the option is exercised for vested shares, through a special sale and remittance procedure pursuant to which the
Optionee shall concurrently provide irrevocable instructions (A) to a Corporation-designated brokerage firm to effect the immediate sale
of the purchased shares and remit to the Corporation, out of the sale proceeds available on the settlement date, sufficient funds to
cover the aggregate exercise price payable for the purchased shares plus all applicable Federal, state and local income and
employment taxes required to be withheld by the Corporation by reason of such exercise and (B) to the Corporation to deliver the
certificates for the purchased shares directly to such brokerage firm in order to complete the sale.
Except to the extent such sale and remittance procedure is utilized, payment of the exercise price for the purchased shares must be
made on the Exercise Date.

B. Exercise and Term of Options . Each option shall be exercisable at such time or times, during such period and for such number
of shares as shall be determined by the Plan Administrator and set forth in the documents evidencing the option grant. However, no option
shall have a term in excess of ten (10) years measured from the option grant date.

C.

Effect of Termination of Service .

1.

The following provisions shall govern the exercise of any options held by the Optionee at the time of cessation of Service or death:

(i) Should the Optionee cease to remain in Service for any reason other than death, Disability or Misconduct, then the Optionee
shall have a period of three (3) months following the date of such cessation of Service during which to exercise each outstanding
option held by such Optionee.

(ii) Should Optionee's Service terminate by reason of Disability, then the Optionee shall have a period of twelve (12) months
following the date of such cessation of Service during which to exercise each outstanding option held by such Optionee.
(iii) If the Optionee dies while holding an outstanding option, then the personal representative of his or her estate or the person or
persons to whom the option is transferred pursuant to the Optionee's will or the laws of inheritance shall have a twelve (12)-month
period following the date of the Optionee's death to exercise such option.
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(iv) Under no circumstances, however, shall any such option be exercisable after the specified expiration of the option term.

(v) During the applicable post-Service exercise period, the option may not be exercised in the aggregate for more than the
number of vested shares for which the option is exercisable on the date of the Optionee's cessation of Service. Upon the expiration of
the applicable exercise period or (if earlier) upon the expiration of the option term, the option shall terminate and cease to be
outstanding for any vested shares for which the option has not been exercised. However, the option shall, immediately upon the
Optionee's cessation of Service, terminate and cease to be outstanding with respect to any and all option shares for which the option
is not otherwise at the time exercisable or in which the Optionee is not otherwise at that time vested.
(vi) Should Optionee's Service be terminated for Misconduct, then all outstanding options held by the Optionee shall terminate
immediately and cease to remain outstanding.
2. The Plan Administrator shall have the discretion, exercisable either at the time an option is granted or at any time while the option
remains outstanding, to:
(i) extend the period of time for which the option is to remain exercisable following Optionee's cessation of Service or death from
the limited period otherwise in effect for that option to such greater period of time as the Plan Administrator shall deem appropriate, but
in no event beyond the expiration of the option term, and/or

(ii) permit the option to be exercised, during the applicable post-Service exercise period, not only with respect to the number of
vested shares of Common Stock for which such option is exercisable at the time of the Optionee's cessation of Service but also with
respect to one or more additional installments in which the Optionee would have vested under the option had the Optionee continued
in Service.
D. Stockholder Rights . The holder of an option shall have no stockholder rights with respect to the shares subject to the option until
such person shall have exercised the option, paid the exercise price and become the recordholder of the purchased shares.
E. Unvested Shares. The Plan Administrator shall have the discretion to grant options which are exercisable for unvested shares of
Common Stock. Should the Optionee cease Service while holding such unvested shares, the Corporation shall have the right to repurchase,
at the exercise price paid per share, any or all of those unvested shares. The terms upon which such repurchase right shall be exercisable
(including the period and procedure for exercise and the appropriate vesting schedule for the purchased shares) shall be established by the
Plan Administrator and set forth in the document evidencing such repurchase right. The Plan Administrator may not impose a vesting
schedule upon any option grant or the shares of Common Stock subject to that option which is more restrictive than twenty percent (20%) per
year vesting, with the initial vesting to occur not later than one (1) year after the option grant date. However, such limitation shall not be
applicable to any option grants made to individuals who are officers of the Corporation, non-employee Board members or independent
consultants.
F. First Refusal Rights. Until such time as the Common Stock is first registered under Section 12 of the 1934 Act, the Corporation
shall have the right of first refusal with respect to any proposed disposition by the Optionee (or any successor in interest) of any shares of
Common Stock issued under the Plan. Such right of first refusal shall be exercisable in accordance with the terms established by the Plan
Administrator and set forth in the document evidencing such right.

G. Limited Transferability of Options . During the lifetime of the Optionee, Incentive Options shall be exercisable only by the
Optionee and shall not be assignable or transferable other than by will or by the laws of descent and distribution following the Optionee's
death. Non-Statutory Options may,
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to the extent permitted by the Plan Administrator, be assigned in whole or in part during the Optionee's lifetime to one or more members of

the Optionee's immediate family or to a trust established exclusively for one or more such family members. The terms applicable to the
assigned portion shall be the same as those in effect for the option immediately prior to such assignment and shall be set forth in such

documents issued to the assignee as the Plan Administrator may deem appropriate.
H. Withholding. The Corporation's obligation to deliver shares of Common Stock upon the exercise of any options granted under
the Plan shall be subject to the satisfaction of all applicable Federal, state and local income and employment tax withholding requirements.

II.

INCENTIVE OPTIONS

The terms specified below shall be applicable to all Incentive Options. Except as modified by the provisions of this Section II, all the
provisions of Articles One, Two and Four shall be applicable to Incentive Options. Options which are specifically designated as Non-Statutory
Options shall not be subject to the terms of this Section II.
A.

Eligibility.

Incentive Options may only be granted to Employees.

B. Exercise Price . The exercise price per share shall not be less than one hundred percent (100%) of the Fair Market Value per
share of Common Stock on the option grant date.

C. Dollar Limitation. The aggregate Fair Market Value of the shares of Common Stock (determined as of the respective date or
dates of grant) for which one or more options granted to any Employee under the Plan (or any other option plan of the Corporation or any
Parent or Subsidiary) may for the first time become exercisable as Incentive Options during any one (1) calendar year shall not exceed the
sum of One Hundred Thousand Dollars ($100,000). To the extent the Employee holds two (2) or more such options which become
exercisable for the first time in the same calendar year, the foregoing limitation on the exercisability of such options as Incentive Options
shall be applied on the basis of the order in which such options are granted.
D. 10% Stockholder . If any Employee to whom an Incentive Option is granted is a 10% Stockholder, then the option term shall not
exceed five (5) years measured from the option grant date.

III. CORPORATE TRANSACTION
A. The shares subject to each option outstanding under the Plan at the time of a Corporate Transaction shall automatically vest in full
so that each such option shall, immediately prior to the effective date of the Corporate Transaction, become fully exercisable for all of the
shares of Common Stock at the time subject to that option and may be exercised for any or all of those shares as fully-vested shares of
Common Stock. However, the shares subject to an outstanding option shall not vest on such an accelerated basis if and to the extent:
(i) such option is assumed by the successor corporation (or parent thereof) in the Corporate Transaction and any repurchase rights of the
Corporation with respect to the unvested option shares are concurrently assigned to such successor corporation (or parent thereof) or (ii) such
option is to be replaced with a cash incentive program of the successor corporation which preserves the spread existing on the unvested
option shares at the time of the Corporate Transaction and provides for subsequent payout in accordance with the same vesting schedule
applicable to those unvested option shares or (iii) the acceleration of such option is subject to other limitations imposed by the Plan
Administrator at the time of the option grant.

B. All outstanding repurchase rights shall also terminate automatically, and the shares of Common Stock subject to those terminated
rights shall immediately vest in full, in the event of any Corporate Transaction, except to the extent: (i) those repurchase rights are assigned

to the successor
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corporation (or parent thereof) in connection with such Corporate Transaction or (ii) such accelerated vesting is precluded by other limitations
imposed by the Plan Administrator at the time the repurchase right is issued.

C. Immediately following the consummation of the Corporate Transaction, all outstanding options shall terminate and cease to be
outstanding, except to the extent assumed by the successor corporation (or parent thereof).
D. Each option which is assumed in connection with a Corporate Transaction shall be appropriately adjusted, immediately after such
Corporate Transaction, to apply to the number and class of securities which would have been issuable to the Optionee in consummation of
such Corporate Transaction, had the option been exercised immediately prior to such Corporate Transaction. Appropriate adjustments shall
also be made to (i) the number and class of securities available for issuance under the Plan following the consummation of such Corporate
Transaction and (ii) the exercise price payable per share under each outstanding option, provided the aggregate exercise price payable for
such securities shall remain the same.

E. The Plan Administrator shall have the discretion, exercisable either at the time the option is granted or at any time while the option
remains outstanding, to structure one or more options so that those options shall automatically accelerate and vest in full (and any
repurchase rights of the Corporation with respect to the unvested shares subject to those options shall immediately terminate) upon the
occurrence of a Corporate Transaction, whether or not those options are to be assumed in the Corporate Transaction.
F. The Plan Administrator shall also have full power and authority, exercisable either at the time the option is granted or at any time
while the option remains outstanding, to structure such option so that the shares subject to that option will automatically vest on an
accelerated basis should the Optionee's Service terminate by reason of an Involuntary Termination within a designated period (not to exceed
eighteen (18) months) following the effective date of any Corporate Transaction in which the option is assumed and the repurchase rights
applicable to those shares do not otherwise terminate. Any option so accelerated shall remain exercisable for the fully-vested option shares

until the expiration or sooner termination of the option term. In addition, the Plan Administrator may provide that one or more of the
Corporation's outstanding repurchase rights with respect to shares held by the Optionee at the time of such Involuntary Termination shall
immediately terminate on an accelerated basis, and the shares subject to those terminated rights shall accordingly vest at that time.
G. The portion of any Incentive Option accelerated in connection with a Corporate Transaction shall remain exercisable as an Incentive
Option only to the extent the applicable One Hundred Thousand Dollar limitation is not exceeded. To the extent such dollar limitation is
exceeded, the accelerated portion of such option shall be exercisable as a Non-Statutory Option under the Federal tax laws.
H. The grant of options under the Plan shall in no way affect the right of the Corporation to adjust, reclassify, reorganize or otherwise
change its capital or business structure or to merge, consolidate, dissolve, liquidate or sell or transfer all or any part of its business or assets.

IV.

CANCELLATION AND REGRANT OF OPTIONS

The Plan Administrator shall have the authority to effect, at any time and from time to time, with the consent of the affected option
holders, the cancellation of any or all outstanding options under the Plan and to grant in substitution therefor new options covering the same
or different number of shares of Common Stock but with an exercise price per share based on the Fair Market Value per share of Common
Stock on the new option grant date.
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ARTICLE THREE
STOCK ISSUANCE PROGRAM
I.

STOCK ISSUANCE TERMS

Shares of Common Stock may be issued under the Stock Issuance Program through direct and immediate issuances without any
intervening option grants. Each such stock issuance shall be evidenced by a Stock Issuance Agreement which complies with the terms
specified below.
A.

Purchase Price.
1. The purchase price per share shall be fixed by the Plan Administrator but shall not be less than eighty-five percent (85%) of
the Fair Market Value per share of Common Stock on the issue date. However, the purchase price per share of Common Stock issued
to a 10% Stockholder shall not be less than one hundred and ten percent (110%) of such Fair Market Value.

2. Subject to the provisions of Section I of Article Four, shares of Common Stock may be issued under the Stock Issuance
Program for any of the following items of consideration which the Plan Administrator may deem appropriate in each individual
instance:
(i)

cash or check made payable to the Corporation, or

(ii) past services rendered to the Corporation (or any Parent or Subsidiary).
B.

Vesting Provisions .
1. Shares of Common Stock issued under the Stock Issuance Program may, in the discretion of the Plan Administrator, be
fully and immediately vested upon issuance or may vest in one or more installments over the Participant's period of Service or upon
attainment of specified performance objectives. However, the Plan Administrator may not impose a vesting schedule upon any stock
issuance effected under the Stock Issuance Program which is more restrictive than twenty percent (20%) per year vesting, with initial
vesting to occur not later than one (1) year after the issuance date. Such limitation shall not apply to any Common Stock issuances
made to the officers of the Corporation, non-employee Board members or independent consultants.

2. Any new, substituted or additional securities or other property (including money paid other than as a regular cash dividend)
which the Participant may have the right to receive with respect to the Participant's unvested shares of Common Stock by reason of
any stock dividend, stock split, recapitalization, combination of shares, exchange of shares or other change affecting the outstanding
Common Stock as a class without the Corporation's receipt of consideration shall be issued subject to (i) the same vesting
requirements applicable to the Participant's unvested shares of Common Stock and (ii) such escrow arrangements as the Plan
Administrator shall deem appropriate.
3. The Participant shall have full stockholder rights with respect to any shares of Common Stock issued to the Participant
under the Stock Issuance Program, whether or not the Participant's interest in those shares is vested. Accordingly, the Participant
shall have the right to vote such shares and to receive any regular cash dividends paid on such shares.

4. Should the Participant cease to remain in Service while holding one or more unvested shares of Common Stock issued
under the Stock Issuance Program or should the performance objectives not be attained with respect to one or more such unvested
shares of Common Stock, then those shares shall be immediately surrendered to the Corporation for cancellation, and the Participant
shall have no further stockholder rights with respect to those shares. To the extent the surrendered shares were previously issued to
the Participant for consideration paid in cash or cash equivalent (including the Participant's purchase-money indebtedness), the

the Participant for consideration paid in cash or cash equivalent (including the Participant's purchase-money indebtedness), the
Corporation shall repay
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to the Participant the cash consideration paid for the surrendered shares and shall cancel the unpaid principal balance of any

outstanding purchase-money note of the Participant attributable to such surrendered shares.
5. The Plan Administrator may in its discretion waive the surrender and cancellation of one or more unvested shares of
Common Stock (or other assets attributable thereto) which would otherwise occur upon the non-completion of the vesting schedule
applicable to those shares. Such waiver shall result in the immediate vesting of the Participant's interest in the shares of Common
Stock as to which the waiver applies. Such waiver may be effected at any time, whether before or after the Participant's cessation of
Service or the attainment or non-attainment of the applicable performance objectives.

C. First Refusal Rights . Until such time as the Common Stock is first registered under Section 12 of the 1934 Act, the Corporation
shall have the right of first refusal with respect to any proposed disposition by the Participant (or any successor in interest) of any shares of
Common Stock issued under the Stock Issuance Program. Such right of first refusal shall be exercisable in accordance with the terms
established by the Plan Administrator and set forth in the document evidencing such right.

II.

CORPORATE TRANSACTION

A. Upon the occurrence of a Corporate Transaction, all outstanding repurchase rights under the Stock Issuance Program shall
terminate automatically, and the shares of Common Stock subject to those terminated rights shall immediately vest in full, except to the
extent: (i) those repurchase rights are assigned to the successor corporation (or parent thereof) in connection with such Corporate Transaction
or (ii) such accelerated vesting is precluded by other limitations imposed by the Plan Administrator at the time the repurchase right is issued.
B. The Plan Administrator shall have the discretionary authority, exercisable either at the time the unvested shares are issued or any
time while the Corporation's repurchase rights with respect to those shares remain outstanding, to provide that those rights shall
automatically terminate on an accelerated basis, and the shares of Common Stock subject to those terminated rights shall immediately vest,
in the event the Participant's Service should subsequently terminate by reason of an Involuntary Termination within a designated period (not
to exceed eighteen (18) months) following the effective date of any Corporate Transaction in which those repurchase rights are assigned to
the successor corporation (or parent thereof).

III. SHARE ESCROW/LEGENDS
Unvested shares may, in the Plan Administrator's discretion, be held in escrow by the Corporation until the Participant's interest in
such shares vests or may be issued directly to the Participant with restrictive legends on the certificates evidencing those unvested shares.

ARTICLE FOUR
MISCELLANEOUS
I.

FINANCING

The Plan Administrator may permit any Optionee or Participant to pay the option exercise price under the Option Grant Program or the
purchase price for shares issued under the Stock Issuance Program by delivering a full-recourse, interest bearing promissory note payable in
one or more installments and secured by the purchased shares. The terms of any such promissory note (including the interest rate and the
terms of repayment) shall be established by the Plan Administrator in its sole discretion. In no event may the maximum credit available to
the Optionee or Participant exceed the
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sum of (i) the aggregate option exercise price or purchase price payable for the purchased shares (less the par value of those shares) plus
(ii) any Federal, state and local income and employment tax liability incurred by the Optionee or the Participant in connection with the option
exercise or share purchase.

II.

EFFECTIVE DATE AND TERM OF PLAN

A. The Plan shall become effective when adopted by the Board, but no option granted under the Plan may be exercised, and no shares
shall be issued under the Plan, until the Plan is approved by the Corporation's stockholders. If such stockholder approval is not obtained
within twelve (12) months after the date of the Board's adoption of the Plan, then all options previously granted under the Plan shall
terminate and cease to be outstanding, and no further options shall be granted and no shares shall be issued under the Plan. Subject to such
limitation, the Plan Administrator may grant options and issue shares under the Plan at any time after the effective date of the Plan and
before the date fixed herein for termination of the Plan.

B. The Plan shall terminate upon the earliest of (i) the expiration of the ten (10)-year period measured from the date the Plan is adopted
by the Board, (ii) the date on which all shares available for issuance under the Plan shall have been issued as vested shares or (iii) the
termination of all outstanding options in connection with a Corporate Transaction. All options and unvested stock issuances outstanding at
the time of a clause (i) termination event shall continue to have full force and effect in accordance with the provisions of the documents
evidencing those options or issuances.

III. AMENDMENT OF THE PLAN
A. The Board shall have complete and exclusive power and authority to amend or modify the Plan in any or all respects. However, no
such amendment or modification shall adversely affect the rights and obligations with respect to options or unvested stock issuances at the
time outstanding under the Plan unless the Optionee or the Participant consents to such amendment or modification. In addition, certain
amendments may require stockholder approval pursuant to applicable laws and regulations.
B. Options may be granted under the Option Grant Program and shares may be issued under the Stock Issuance Program which are
in each instance in excess of the number of shares of Common Stock then available for issuance under the Plan, provided any excess
shares actually issued under those programs shall be held in escrow until there is obtained stockholder approval of an amendment
sufficiently increasing the number of shares of Common Stock available for issuance under the Plan. If such stockholder approval is not
obtained within twelve (12) months after the date the first such excess grants or issuances are made, then (i) any unexercised options
granted on the basis of such excess shares shall terminate and cease to be outstanding and (ii) the Corporation shall promptly refund to the
Optionees and the Participants the exercise or purchase price paid for any excess shares issued under the Plan and held in escrow, together
with interest (at the applicable Short Term Federal Rate) for the period the shares were held in escrow, and such shares shall thereupon be
automatically cancelled and cease to be outstanding.

IV.

USE OF PROCEEDS

Any cash proceeds received by the Corporation from the sale of shares of Common Stock under the Plan shall be used for general
corporate purposes.

V.

WITHHOLDING

The Corporation's obligation to deliver shares of Common Stock upon the exercise of any options or upon the issuance or vesting of any
shares issued under the Plan shall be subject to the satisfaction of all applicable Federal, state and local income and employment tax
withholding requirements.
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VI. REGULATORY APPROVALS
The implementation of the Plan, the granting of any options under the Plan and the issuance of any shares of Common Stock (i) upon
the exercise of any option or (ii) under the Stock Issuance Program shall be subject to the Corporation's procurement of all approvals and
permits required by regulatory authorities having jurisdiction over the Plan, the options granted under it and the shares of Common Stock
issued pursuant to it.

VII. NO EMPLOYMENT OR SERVICE RIGHTS
Nothing in the Plan shall confer upon the Optionee or the Participant any right to continue in Service for any period of specific duration or
interfere with or otherwise restrict in any way the rights of the Corporation (or any Parent or Subsidiary employing or retaining such person)
or of the Optionee or the Participant, which rights are hereby expressly reserved by each, to terminate such person's Service at any time for
any reason, with or without cause.

VIII. FINANCIAL REPORTS
The Corporation shall deliver a balance sheet and an income statement at least annually to each individual holding an outstanding
option under the Plan, unless such individual is a key Employee whose duties in connection with the Corporation (or any Parent or
Subsidiary) assure such individual access to equivalent information.
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APPENDIX
The following definitions shall be in effect under the Plan:
A. Board shall mean the Corporation's Board of Directors.

B. Code shall mean the Internal Revenue Code of 1986, as amended.

C. Committee shall mean a committee of two (2) or more Board members appointed by the Board to exercise one or more
administrative functions under the Plan.
D. Common Stock shall mean the Corporation's common stock.
E. Corporate Transaction shall mean either of the following stockholder-approved transactions to which the Corporation is a party:
(i) a merger or consolidation in which securities possessing more than fifty percent (50%) of the total combined voting power of
the Corporation's outstanding securities are transferred to a person or persons different from the persons holding those securities
immediately prior to such transaction, or

(ii) the sale, transfer or other disposition of all or substantially all of the Corporation's assets in complete liquidation or dissolution
of the Corporation.
F. Corporation shall mean Nuvasive, Inc., a Delaware corporation, and any successor corporation to all or substantially all of the assets
or voting stock of Nuvasive, Inc. which shall by appropriate action adopt the Plan.

G. Disability shall mean the inability of the Optionee or the Participant to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment and shall be determined by the Plan Administrator on the basis of such medical
evidence as the Plan Administrator deems warranted under the circumstances.
H. Employee shall mean an individual who is in the employ of the Corporation (or any Parent or Subsidiary), subject to the control and
direction of the employer entity as to both the work to be performed and the manner and method of performance.
I. Exercise Date shall mean the date on which the Corporation shall have received written notice of the option exercise.

J. Fair Market Value per share of Common Stock on any relevant date shall be determined in accordance with the following provisions:
(i) If the Common Stock is at the time traded on the Nasdaq National Market, then the Fair Market Value shall be the closing
selling price per share of Common Stock on the date in question, as such price is reported by the National Association of Securities
Dealers on the Nasdaq National Market. If there is no closing selling price for the Common Stock on the date in question, then the
Fair Market Value shall be the closing selling price on the last preceding date for which such quotation exists.

(ii) If the Common Stock is at the time listed on any Stock Exchange, then the Fair Market Value shall be the closing selling price
per share of Common Stock on the date in question on the Stock Exchange determined by the Plan Administrator to be the primary
market for the Common Stock, as such price is officially quoted in the composite tape of transactions on such exchange. If there is no
closing selling price for the Common Stock on the date in question, then the Fair Market Value shall be the closing selling price on the
last preceding date for which such quotation exists.
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(iii) If the Common Stock is at the time neither listed on any Stock Exchange nor traded on the Nasdaq National Market, then the
Fair Market Value shall be determined by the Plan Administrator after taking into account such factors as the Plan Administrator shall
deem appropriate.
K. Incentive Option shall mean an option which satisfies the requirements of Code Section 422.

L. Involuntary Termination shall mean the termination of the Service of any individual which occurs by reason of:
(i) such individual's involuntary dismissal or discharge by the Corporation for reasons other than Misconduct, or

(ii) such individual's voluntary resignation following (A) a change in his or her position with the Corporation which materially
reduces his or her duties and responsibilities or the level of management to which he or she reports, (B) a reduction in his or her level
of compensation (including base salary, fringe benefits and target bonuses under any corporate-performance based bonus or incentive
programs) by more than fifteen percent (15%) or (C) a relocation of such individual's place of employment by more than fifty
(50) miles, provided and only if such change, reduction or relocation is effected without the individual's consent.
M. Misconduct shall mean the commission of any act of fraud, embezzlement or dishonesty by the Optionee or Participant, any
unauthorized use or disclosure by such person of confidential information or trade secrets of the Corporation (or any Parent or Subsidiary), or
any other intentional misconduct by such person adversely affecting the business or affairs of the Corporation (or any Parent or Subsidiary)
in a material manner. The foregoing definition shall not be deemed to be inclusive of all the acts or omissions which the Corporation (or any
Parent or Subsidiary) may consider as grounds for the dismissal or discharge of any Optionee, Participant or other person in the Service of
the Corporation (or any Parent or Subsidiary).

N. 1934 Act shall mean the Securities Exchange Act of 1934, as amended.

O. Non-Statutory Option shall mean an option not intended to satisfy the requirements of Code Section 422.

P. Option Grant Program shall mean the option grant program in effect under the Plan.

Q. Optionee shall mean any person to whom an option is granted under the Plan.

R. Parent shall mean any corporation (other than the Corporation) in an unbroken chain of corporations ending with the Corporation,
provided each corporation in the unbroken chain (other than the Corporation) owns, at the time of the determination, stock possessing fifty
percent (50%) or more of the total combined voting power of all classes of stock in one of the other corporations in such chain.
S. Participant shall mean any person who is issued shares of Common Stock under the Stock Issuance Program.

T. Plan shall mean the Corporation's 1998 Stock Option/Stock Issuance Plan, as set forth in this document.

U. Plan Administrator shall mean either the Board or the Committee acting in its capacity as administrator of the Plan.
V. Service shall mean the provision of services to the Corporation (or any Parent or Subsidiary) by a person in the capacity of an
Employee, a non-employee member of the board of directors or a consultant or independent advisor, except to the extent otherwise
specifically provided in the documents evidencing the option grant.
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W. Stock Exchange shall mean either the American Stock Exchange or the New York Stock Exchange.

X. Stock Issuance Agreement shall mean the agreement entered into by the Corporation and the Participant at the time of issuance of
shares of Common Stock under the Stock Issuance Program.
Y. Stock Issuance Program shall mean the stock issuance program in effect under the Plan.

Z. Subsidiary shall mean any corporation (other than the Corporation) in an unbroken chain of corporations beginning with the
Corporation, provided each corporation (other than the last corporation) in the unbroken chain owns, at the time of the determination, stock
possessing fifty percent (50%) or more of the total combined voting power of all classes of stock in one of the other corporations in such chain.

AA. 10% Stockholder shall mean the owner of stock (as determined under Code Section 424(d)) possessing more than ten percent
(10%) of the total combined voting power of all classes of stock of the Corporation (or any Parent or Subsidiary).
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EXHIBIT 10.12
NUVASIVE, INC.
NOTICE OF GRANT OF STOCK OPTION
Notice is hereby given of the following option grant (the "Option") to purchase shares of the Common Stock of Nuvasive, Inc. (the
"Corporation"):

Optionee:

Grant Date:

Vesting Commencement Date:
Exercise Price:

$

Number of Option Shares:

per share

shares of Common Stock

Expiration Date:
Type of Option:

Incentive Stock Option

Non-Statutory Stock Option
Date Exercisable : Immediately Exercisable

Vesting Schedule : The Option Shares shall initially be unvested and subject to repurchase by the Corporation at the Exercise Price paid per
share. Optionee shall acquire a vested interest in, and the Corporation's repurchase right shall accordingly lapse with respect to, (i) twentyfive percent (25%) of the Option Shares upon Optionee's completion of one (1) year of Service measured from the Vesting Commencement
Date and (ii) the balance of the Option Shares in a series of thirty-six (36) successive equal monthly installments upon Optionee's
completion of each additional month of Service over the thirty-six (36)-month period measured from the first anniversary of the Vesting
Commencement Date. In no event shall any additional Option Shares vest after Optionee's cessation of Service.
Optionee understands and agrees that the Option is granted subject to and in accordance with the terms of the Nuvasive, Inc. 1998
Stock Option/Stock Issuance Plan (the "Plan"). Optionee further agrees to be bound by the terms of the Plan and the terms of the Option as
set forth in the Stock Option Agreement attached hereto as Exhibit A.
Optionee understands that any Option Shares purchased under the Option will be subject to the terms set forth in the Stock Purchase
Agreement attached hereto as Exhibit B. Optionee hereby acknowledges receipt of a copy of the Plan in the form attached hereto as Exhibit C.

REPURCHASE RIGHTS. OPTIONEE HEREBY AGREES THAT ALL OPTION SHARES ACQUIRED UPON THE EXERCISE
OF THE OPTION SHALL BE SUBJECT TO CERTAIN REPURCHASE RIGHTS AND RIGHTS OF FIRST REFUSAL
EXERCISABLE BY THE CORPORATION AND ITS ASSIGNS. THE TERMS OF SUCH RIGHTS ARE SPECIFIED IN THE
ATTACHED STOCK PURCHASE AGREEMENT.
No Employment or Service Contract . Nothing in this Notice or in the attached Stock Option Agreement or Plan shall confer upon
Optionee any right to continue in Service for any period of specific duration or interfere with or otherwise restrict in any way the rights of the
Corporation (or any Parent or Subsidiary employing or retaining Optionee) or of Optionee, which rights are hereby expressly reserved by
each, to terminate Optionee's Service at any time for any reason, with or without cause.

Definitions . All capitalized terms in this Notice shall have the meaning assigned to them in this Notice or in the attached Stock Option
Agreement.

DATED:

199

NUVASIVE, INC.
By:
Title:

OPTIONEE
Address:

Attachments:

Exhibit A—Stock Option Agreement
Exhibit B—Stock Purchase Agreement
Exhibit C—1998 Stock Option/Stock Issuance Plan
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EXHIBIT A
STOCK OPTION AGREEMENT
Filed as Exhibit 10.13 to this Registration Statement

EXHIBIT B
STOCK PURCHASE AGREEMENT
Filed as Exhibit 10.14 to this Registration Statement

EXHIBIT C
1998 STOCK OPTION/STOCK ISSUANCE PLAN
Filed as Exhibit 10.11 to this Registration Statement
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EXHIBIT 10.13
NUVASIVE, INC.
STOCK OPTION AGREEMENT
RECITALS
A. The Board has adopted the Plan for the purpose of retaining the services of selected Employees, non-employee members of the Board
or the board of directors of any Parent or Subsidiary and consultants and other independent advisors in the service of the Corporation (or any
Parent or Subsidiary).
B. Optionee is to render valuable services to the Corporation (or a Parent or Subsidiary), and this Agreement is executed pursuant to,
and is intended to carry out the purposes of, the Plan in connection with the Corporation's grant of an option to Optionee.

C. All capitalized terms in this Agreement shall have the meaning assigned to them in the attached Appendix.

NOW, THEREFORE, it is hereby agreed as follows:
1. Grant of Option . The Corporation hereby grants to Optionee, as of the Grant Date, an option to purchase up to the number of
Option Shares specified in the Grant Notice. The Option Shares shall be purchasable from time to time during the option term specified in
Paragraph 2 at the Exercise Price.

2. Option Term. This option shall have a term of ten (10) years measured from the Grant Date and shall accordingly expire at the
close of business on the Expiration Date, unless sooner terminated in accordance with Paragraph 5 or 6.
3. Limited Transferability. This option shall be neither transferable nor assignable by Optionee other than by will or by the laws of
descent and distribution following Optionee's death and may be exercised, during Optionee's lifetime, only by Optionee. However, if this
option is designated a Non-Statutory Option in the Grant Notice, then this option may, in connection with Optionee's estate plan, be
assigned in whole or in part during Optionee's lifetime to one or more members of Optionee's immediate family or to a trust established for
the exclusive benefit of one or more such family members. The assigned portion shall be exercisable only by the person or persons who
acquire a proprietary interest in the option pursuant to such assignment. The terms applicable to the assigned portion shall be the same as
those in effect for this option immediately prior to such assignment and shall be set forth in such documents issued to the assignee as the
Plan Administrator may deem appropriate.
4. Dates of Exercise . This option shall become exercisable for the Option Shares in one or more installments as specified in the
Grant Notice. As the option becomes exercisable for such installments, those installments shall accumulate, and the option shall remain
exercisable for the accumulated installments until the Expiration Date or sooner termination of the option term under Paragraph 5 or 6.
5. Cessation of Service . The option term specified in Paragraph 2 shall terminate (and this option shall cease to be outstanding)
prior to the Expiration Date should any of the following provisions become applicable:

(a) Should Optionee cease to remain in Service for any reason (other than death, Disability or Misconduct) while this option is
outstanding, then the period for which this option shall remain exercisable shall be reduced to a three (3)-month period commencing
with the date of such cessation of Service, but in no event shall this option be exercisable at any time after the Expiration Date.
(b) Should Optionee die while holding this option, then the personal representative of Optionee's estate or the person or persons
to whom the option is transferred pursuant to

Optionee's will or in accordance with the laws of inheritance shall have the right to exercise this option. Such right shall lapse, and
this option shall cease to be outstanding, upon the earlier of (i) the expiration of the twelve (12)-month period measured from the date
of Optionee's death or (ii) the Expiration Date.
(c) Should Optionee cease Service by reason of Disability while this option is outstanding, then the period during which this
option shall remain exercisable shall be reduced to a twelve (12)-month period commencing with the date of such cessation of Service.
In no event, however, shall this option be exercisable at any time after the Expiration Date.

Note: Exercise of this option on a date later than three (3) months following cessation of Service due to Disability will result in
loss of favorable Incentive Option treatment, unless such Disability constitutes Permanent Disability. In the event that
Incentive Option treatment is not available, this option will be taxed as a Non-Statutory Option upon exercise.
(d) During the limited period of post-Service exercisability, this option may not be exercised in the aggregate for more than the
number of Option Shares in which Optionee is, at the time of Optionee's cessation of Service, vested pursuant to the Vesting
Schedule specified in the Grant Notice or the special vesting acceleration provisions of Paragraph 6. Upon the expiration of such

Schedule specified in the Grant Notice or the special vesting acceleration provisions of Paragraph 6. Upon the expiration of such
limited exercise period or (if earlier) upon the Expiration Date, this option shall terminate and cease to be outstanding for any vested
Option Shares for which the option has not been exercised. To the extent Optionee is not vested in the Option Shares at the time of
Optionee's cessation of Service, this option shall immediately terminate and cease to be outstanding with respect to those shares.
(e) Should Optionee's Service be terminated for Misconduct, then this option shall terminate immediately and cease to remain
outstanding.
6. Accelerated Vesting.
(a) In the event of any Corporate Transaction, the Option Shares at the time subject to this option but not otherwise vested shall
automatically vest in full so that this option shall, immediately prior to the effective date of the Corporate Transaction, become fully
exercisable for all of the Option Shares as fully-vested shares and may be exercised for any or all of those vested shares. However,
the Option Shares shall not vest on such an accelerated basis if and to the extent: (i) this option is assumed by the successor
corporation (or parent thereof) in the Corporate Transaction and the Corporation's repurchase rights with respect to the unvested
Option Shares are assigned to such successor corporation (or parent thereof) or (ii) this option is to be replaced with a cash incentive
program of the successor corporation which preserves the spread existing on the unvested Option Shares at the time of the Corporate
Transaction (the excess of the Fair Market Value of those Option Shares over the Exercise Price payable for such shares) and provides
for subsequent payout in accordance with the same Vesting Schedule applicable to those unvested Option Shares as set forth in the
Grant Notice.

(b) Immediately following the Corporate Transaction, this option shall terminate and cease to be outstanding, except to the
extent assumed by the successor corporation (or parent thereof) in connection with the Corporate Transaction.
(c) If this option is assumed in connection with a Corporate Transaction, then this option shall be appropriately adjusted,
immediately after such Corporate Transaction, to apply to the number and class of securities which would have been issuable to
Optionee in consummation of such Corporate Transaction had the option been exercised immediately prior to such Corporate
Transaction, and appropriate adjustments shall also be made to the Exercise Price, provided the aggregate Exercise Price shall
remain the same.
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(d) The Option Shares may also vest upon an accelerated basis in accordance with the terms and conditions of any special
addendum attached to this Agreement.

(e) This Agreement shall not in any way affect the right of the Corporation to adjust, reclassify, reorganize or otherwise change
its capital or business structure or to merge, consolidate, dissolve, liquidate or sell or transfer all or any part of its business or assets.
7. Adjustment in Option Shares . Should any change be made to the Common Stock by reason of any stock split, stock dividend,
recapitalization, combination of shares, exchange of shares or other change affecting the outstanding Common Stock as a class without the
Corporation's receipt of consideration, appropriate adjustments shall be made to (i) the total number and/or class of securities subject to this
option and (ii) the Exercise Price in order to reflect such change and thereby preclude a dilution or enlargement of benefits hereunder.
8. Stockholder Rights . The holder of this option shall not have any stockholder rights with respect to the Option Shares until such
person shall have exercised the option, paid the Exercise Price and become the record holder of the purchased shares.

9. Manner of Exercising Option .
(a) In order to exercise this option with respect to all or any part of the Option Shares for which this option is at the time
exercisable, Optionee (or any other person or persons exercising the option) must take the following actions:

(i)

Execute and deliver to the Corporation a Purchase Agreement for the Option Shares for which the option is exercised.

(ii) Pay the aggregate Exercise Price for the purchased shares in one or more of the following forms:
(A) cash or check made payable to the Corporation; or
(B) a promissory note payable to the Corporation, but only to the extent authorized by the Plan Administrator in
accordance with Paragraph 14.

Should the Common Stock be registered under Section 12 of the 1934 Act at the time the option is exercised, then
the Exercise Price may also be paid as follows:
(C) in shares of Common Stock held by Optionee (or any other person or persons exercising the option) for the
requisite period necessary to avoid a charge to the Corporation's earnings for financial reporting purposes and valued at
Fair Market Value on the Exercise Date; or
(D) to the extent the option is exercised for vested Option Shares, through a special sale and remittance procedure
pursuant to which Optionee (or any other person or persons exercising the option) shall concurrently provide irrevocable

instructions (a) to a Corporation-designated brokerage firm to effect the immediate sale of the purchased shares and
remit to the Corporation, out of the sale proceeds available on the settlement date, sufficient funds to cover the aggregate
Exercise Price payable for the purchased shares plus all applicable Federal, state and local income and employment
taxes required to be withheld by the Corporation by reason of such exercise and (b) to the Corporation to deliver the
certificates for the purchased shares directly to such brokerage firm in order to complete the sale.
Except to the extent the sale and remittance procedure is utilized in connection with the option exercise, payment of
the Exercise Price must accompany the Purchase Agreement delivered to the Corporation in connection with the option
exercise.
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(iii) Furnish to the Corporation appropriate documentation that the person or persons exercising the option (if other than
Optionee) have the right to exercise this option.
(iv) Execute and deliver to the Corporation such written representations as may be requested by the Corporation in order
for it to comply with the applicable requirements of Federal and state securities laws.
(v) Make appropriate arrangements with the Corporation (or Parent or Subsidiary employing or retaining Optionee) for
the satisfaction of all Federal, state and local income and employment tax withholding requirements applicable to the option
exercise.
(b) As soon as practical after the Exercise Date, the Corporation shall issue to or on behalf of Optionee (or any other person or
persons exercising this option) a certificate for the purchased Option Shares, with the appropriate legends affixed thereto.
(c) In no event may this option be exercised for any fractional shares.
10. REPURCHASE RIGHTS. ALL OPTION SHARES ACQUIRED UPON THE EXERCISE OF THIS OPTION SHALL BE
SUBJECT TO CERTAIN RIGHTS OF THE CORPORATION AND ITS ASSIGNS TO REPURCHASE THOSE SHARES IN
ACCORDANCE WITH THE TERMS SPECIFIED IN THE PURCHASE AGREEMENT.
11. Compliance with Laws and Regulations .

(a) The exercise of this option and the issuance of the Option Shares upon such exercise shall be subject to compliance by the
Corporation and Optionee with all applicable requirements of law relating thereto and with all applicable regulations of any stock
exchange (or the Nasdaq National Market, if applicable) on which the Common Stock may be listed for trading at the time of such
exercise and issuance.
(b) The inability of the Corporation to obtain approval from any regulatory body having authority deemed by the Corporation to be
necessary to the lawful issuance and sale of any Common Stock pursuant to this option shall relieve the Corporation of any liability
with respect to the non-issuance or sale of the Common Stock as to which such approval shall not have been obtained. The
Corporation, however, shall use its best efforts to obtain all such approvals.

12. Successors and Assigns. Except to the extent otherwise provided in Paragraphs 3 and 6, the provisions of this Agreement shall
inure to the benefit of, and be binding upon, the Corporation and its successors and assigns and Optionee, Optionee's assigns and the legal
representatives, heirs and legatees of Optionee's estate.
13. Notices. Any notice required to be given or delivered to the Corporation under the terms of this Agreement shall be in writing and
addressed to the Corporation at its principal corporate offices. Any notice required to be given or delivered to Optionee shall be in writing and
addressed to Optionee at the address indicated below Optionee's signature line on the Grant Notice. All notices shall be deemed effective
upon personal delivery or upon deposit in the U.S. mail, postage prepaid and properly addressed to the party to be notified.
14. Financing. The Plan Administrator may, in its absolute discretion and without any obligation to do so, permit Optionee to pay the
Exercise Price for the purchased Option Shares by delivering a full-recourse, interest-bearing promissory note secured by those Option
Shares. The payment schedule in effect for any such promissory note shall be established by the Plan Administrator in its sole discretion.
15. Construction . This Agreement and the option evidenced hereby are made and granted pursuant to the Plan and are in all respects
limited by and subject to the terms of the Plan. All
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decisions of the Plan Administrator with respect to any question or issue arising under the Plan or this Agreement shall be conclusive and
binding on all persons having an interest in this option.
16. Governing Law. The interpretation, performance and enforcement of this Agreement shall be governed by the laws of the State of

California without resort to that State's conflict-of-laws rules.
17. Stockholder Approval . If the Option Shares covered by this Agreement exceed, as of the Grant Date, the number of shares of
Common Stock which may be issued under the Plan as last approved by the stockholders, then this option shall be void with respect to such
excess shares, unless stockholder approval of an amendment sufficiently increasing the number OF shares of Common Stock issuable
under the Plan is obtained in accordance with the provisions of the Plan.
18. Additional Terms Applicable to an Incentive Option . In the event this option is designated an Incentive Option in the Grant
Notice, the following terms and conditions shall also apply to the grant:

(a) This option shall cease to qualify for favorable tax treatment as an Incentive Option if (and to the extent) this option is
exercised for one or more Option Shares: (i) more than three (3) months after the date Optionee ceases to be an Employee for any
reason other than death or Permanent Disability or (ii) more than twelve (12) months after the date Optionee ceases to be an
Employee by reason of Permanent Disability.
(b) This option shall not become exercisable in the calendar year in which granted if (and to the extent) the aggregate Fair Market
Value (determined at the Grant Date) of the Common Stock for which this option would otherwise first become exercisable in such
calendar year would, when added to the aggregate value (determined as of the respective date or dates of grant) of the Common Stock
and any other securities for which one or more other Incentive Options granted to Optionee prior to the Grant Date (whether under the
Plan or any other option plan of the Corporation or any Parent or Subsidiary) first become exercisable during the same calendar year,
exceed One Hundred Thousand Dollars ($100,000) in the aggregate. To the extent the exercisability of this option is deferred by reason
of the foregoing limitation, the deferred portion shall become exercisable in the first calendar year or years thereafter in which the One
Hundred Thousand Dollar ($100,000) limitation of this Paragraph 18(b) would not be contravened, but such deferral shall in all events
end immediately prior to the effective date of a Corporate Transaction in which this option is not to be assumed, whereupon the option
shall become immediately exercisable as a Non-Statutory Option for the deferred portion of the Option Shares.
(c) Should Optionee hold, in addition to this option, one or more other options to purchase Common Stock which become
exercisable for the first time in the same calendar year as this option, then the foregoing limitations on the exercisability of such
options as Incentive Options shall be applied on the basis of the order in which such options are granted.
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APPENDIX
The following definitions shall be in effect under the Agreement:
A. Agreement shall mean this Stock Option Agreement.

B. Board shall mean the Corporation's Board of Directors.

C. Code shall mean the Internal Revenue Code of 1986, as amended.
D. Common Stock shall mean the Corporation's common stock.
E. Corporate Transaction shall mean either of the following stockholder-approved transactions to which the Corporation is a party:
(i) a merger or consolidation in which securities possessing more than fifty percent (50%) of the total combined voting power of
the Corporation's outstanding securities are transferred to a person or persons different from the persons holding those securities
immediately prior to such transaction, or

(ii) the sale, transfer or other disposition of all or substantially all of the Corporation's assets in complete liquidation or
dissolution of the Corporation.
F. Corporation shall mean Nuvasive, Inc., a Delaware corporation.

G. Disability shall mean the inability of Optionee to engage in any substantial gainful activity by reason of any medically determinable
physical or mental impairment and shall be determined by the Plan Administrator on the basis of such medical evidence as the Plan
Administrator deems warranted under the circumstances. Disability shall be deemed to constitute Permanent Disability in the event that
such Disability is expected to result in death or has lasted or can be expected to last for a continuous period of twelve (12) months or more.
H. Employee shall mean an individual who is in the employ of the Corporation (or any Parent or Subsidiary), subject to the control and
direction of the employer entity as to both the work to be performed and the manner and method of performance.
I. Exercise Date shall mean the date on which the option shall have been exercised in accordance with Paragraph 9 of the Agreement.

J. Exercise Price shall mean the exercise price payable per Option Share as specified in the Grant Notice.

K. Expiration Date shall mean the date on which the option expires as specified in the Grant Notice.

L. Fair Market Value per share of Common Stock on any relevant date shall be determined in accordance with the following
provisions:
(i) If the Common Stock is at the time traded on the Nasdaq National Market, then the Fair Market Value shall be the closing
selling price per share of Common Stock on the date in question, as the price is reported by the National Association of Securities
Dealers on the Nasdaq National Market. If there is no closing selling price for the Common Stock on the date in question, then the
Fair Market Value shall be the closing selling price on the last preceding date for which such quotation exists.

(ii) If the Common Stock is at the time listed on any Stock Exchange, then the Fair Market Value shall be the closing selling
price per share of Common Stock on the date in question on the Stock Exchange determined by the Plan Administrator to be the
primary market for the Common Stock, as such price is officially quoted in the composite tape of transactions on such exchange. If
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there is no closing selling price for the Common Stock on the date in question, then the Fair Market Value shall be the closing selling
price on the last preceding date for which such quotation exists.
(iii) If the Common Stock is at the time neither listed on any Stock Exchange nor traded on the Nasdaq National Market, then the
Fair Market Value shall be determined by the Plan Administrator after taking into account such factors as the Plan Administrator shall
deem appropriate.
M. Grant Date shall mean the date of grant of the option as specified in the Grant Notice.

N. Grant Notice shall mean the Notice of Grant of Stock Option accompanying the Agreement, pursuant to which Optionee has been
informed of the basic terms of the option evidenced hereby.

O. Incentive Option shall mean an option which satisfies the requirements of Code Section 422.
P. Misconduct shall mean the commission of any act of fraud, embezzlement or dishonesty by Optionee, any unauthorized use or
disclosure by Optionee of confidential information or trade secrets of the Corporation (or any Parent or Subsidiary), or any other intentional
misconduct by Optionee adversely affecting the business or affairs of the Corporation (or any Parent or Subsidiary) in a material manner. The
foregoing definition shall not be deemed to be inclusive of all the acts or omissions which the Corporation (or any Parent or Subsidiary) may
consider as grounds for the dismissal or discharge of Optionee or any other individual in the Service of the Corporation (or any Parent or
Subsidiary).

Q. 1934 Act shall mean the Securities Exchange Act of 1934, as amended.

R. Non-Statutory Option shall mean an option not intended to satisfy the requirements of Code Section 422.
S. Option Shares shall mean the number of shares of Common Stock subject to the option.

T. Optionee shall mean the person to whom the option is granted as specified in the Grant Notice.

U. Parent shall mean any corporation (other than the Corporation) in an unbroken chain of corporations ending with the Corporation,
provided each corporation in the unbroken chain (other than the Corporation) owns, at the time of the determination, stock possessing fifty
percent (50%) or more of the total combined voting power of all classes of stock in one of the other corporations in such chain.
V. Plan shall mean the Corporation's 1998 Stock Option/Stock Issuance Plan.
W. Plan Administrator shall mean either the Board or a committee of the Board acting in its capacity as administrator of the Plan.

X. Purchase Agreement shall mean the stock purchase agreement in substantially the form of Exhibit B to the Grant Notice.
Y. Service shall mean the Optionee's performance of services for the Corporation (or any Parent or Subsidiary) in the capacity of an
Employee, a non-employee member of the board of directors or an independent consultant.

Z. Stock Exchange shall mean the American Stock Exchange or the New York Stock Exchange.

AA. Subsidiary shall mean any corporation (other than the Corporation) in an unbroken chain of corporations beginning with the
Corporation, provided each corporation (other than the last corporation) in the unbroken chain owns, at the time of the determination, stock
possessing fifty percent (50%) or more of the total combined voting power of all classes of stock in one of the other corporations in such chain.
AB. Vesting Schedule shall mean the vesting schedule specified in the Grant Notice pursuant to which the Optionee is to vest in the
Option Shares in a series of installments over his or her period of Service.
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[GENERAL EMPLOYEE FORM]
NUVASIVE, INC.
1998 STOCK OPTION/STOCK ISSUANCE PLAN
ADDENDUM TO STOCK OPTION AGREEMENT
The following provisions are hereby incorporated into, and are hereby made a part of, that certain Stock Option Agreement (the "Option
Agreement") by and between the Corporation and
("Optionee") evidencing the stock option(s) (collectively, the
"Option") granted to Optionee under the terms of the NuVasive, Inc. 1998 Stock Option/Stock Issuance Plan (the "Plan"), and such
provisions shall be effective immediately. All capitalized terms in this Addendum, to the extent not otherwise defined herein, shall have the
meanings assigned to such terms in the Option Agreement.

1. VESTING ACCELERATION AT CORPORATE TRANSACTION. If the Option is assumed by the successor corporation (or its
parent) or is otherwise continued in effect pursuant to the terms of a Corporate Transaction (if, and only if, Optionee is still providing Service
to the Corporation or its successor, as applicable, at such time), then fifty percent (50%) of the then unvested Option Shares at the time
subject to the Option shall automatically become Vested Shares on an accelerated basis and the Option shall immediately become
exercisable for such Option Shares as Vested Shares.
2. ADDITIONAL ACCELERATION FOLLOWING A CORPORATE TRANSACTION. If the Option is assumed by the
successor corporation (or its parent) or is otherwise continued in effect pursuant to the terms of a Corporate Transaction and Optionee's
Service is Involuntarily Terminated within twelve months following such Corporate Transaction, then all of the Option Shares at the time
subject to the Option shall automatically become Vested Shares on an accelerated basis and the Option shall immediately become
exercisable for all of such Option Shares as Vested Shares. The Option shall remain so exercisable until the earlier of (a) the Expiration Date
or (b) the Close of Business on the first anniversary of the date Optionee's Service was Involuntarily Terminated.
3. CASH INCENTIVE PROGRAM. To the extent that, in connection with a Corporate Transaction, the successor corporation (or its
parent) replaces the Option with a cash incentive program, Optionee's right to receive cash payments for the Option Shares will be paid out
no later than in accordance with the Vesting Schedule. However, if Optionee's Service is Involuntarily Terminated within twelve months
following a Corporate Transaction, then Optionee's right to receive all of the cash payments that are unvested as of the date of the Involuntary
Termination shall be accelerated in full and shall no longer be subject to the Vesting Schedule.
4.

DEFINITIONS.

(A) For purposes of this Addendum, an Optionee's Service shall be "Involuntarily Terminated" upon the termination of Optionee's
Service by reason of:

(i)

Optionee's involuntary dismissal or discharge by the Corporation for reasons other than Misconduct, or

(ii) Optionee's voluntary resignation following (1) a change in Opitonee's position with the Corporation (or Parent or
Subsidiary employing Optionee) which materially reduces Optionee's duties and responsibilities or the level of management to which he or
she reports, (2) a reduction in Optionee's level of compensation (including base salary, fringe benefits and target bonuses under any
corporate-performance based incentive programs) by more than fifteen percent (15%) or (3) a relocation of Optionee's place of employment by
more than fifty (50) miles, provided and only if such change, reduction or relocation is effected by the Corporation without Optionee's consent.
(B) For purposes of this Addendum, following a Corporate Transaction, "Corporation" shall refer to the successor corporation in
the transaction.

The provisions of this Addendum shall supersede any provisions to the contrary in the Option Agreement.
In Witness Whereof, NuVasive, Inc. has caused this Addendum to be executed by its duly-authorized officer effective as of the Effective
Date specified below.

Effective Date:

,

NuVasive, Inc.
By:
Printed Name:

Title:

QuickLinks
EXHIBIT 10.13
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EXHIBIT 10.14
NUVASIVE, INC.
STOCK PURCHASE AGREEMENT
AGREEMENT made this
day of
199 , by and between Nuvasive, Inc., a Delaware corporation, and
Optionee under the Corporation's 1998 Stock Option/Stock Issuance Plan.

,

All capitalized terms in this Agreement shall have the meaning assigned to them in this Agreement or in the attached Appendix.
A.

EXERCISE OF OPTION

1. Exercise . Optionee hereby purchases
shares of Common Stock (the "Purchased Shares") pursuant to that certain
option (the "Option") granted Optionee on
, 199 (the "Grant Date") to purchase up to
shares of Common Stock (the
"Option Shares") under the Plan at the exercise price of $
per share (the "Exercise Price").

2. Payment . Concurrently with the delivery of this Agreement to the Corporation, Optionee shall pay the Exercise Price for the
Purchased Shares in accordance with the provisions of the Option Agreement and shall deliver whatever additional documents may be
required by the Option Agreement as a condition for exercise, together with a duly-executed blank Assignment Separate from Certificate (in
the form attached hereto as Exhibit I) with respect to the Purchased Shares.
3. Stockholder Rights . Until such time as the Corporation exercises the Repurchase Right or the First Refusal Right, Optionee (or
any successor in interest) shall have all the rights of a stockholder (including voting, dividend and liquidation rights) with respect to the
Purchased Shares, subject, however, to the transfer restrictions of Articles B and C.
B.

SECURITIES LAW COMPLIANCE

1. Restricted Securities . The Purchased Shares have not been registered under the 1933 Act and are being issued to Optionee in
reliance upon the exemption from such registration provided by SEC Rule 701 for stock issuances under compensatory benefit plans such
as the Plan. Optionee hereby confirms that Optionee has been informed that the Purchased Shares are restricted securities under the 1933
Act and may not be resold or transferred unless the Purchased Shares are first registered under the Federal securities laws or unless an
exemption from such registration is available. Accordingly, Optionee hereby acknowledges that Optionee is prepared to hold the Purchased
Shares for an indefinite period and that Optionee is aware that SEC Rule 144 issued under the 1933 Act which exempts certain resales of
unrestricted securities is not presently available to exempt the resale of the Purchased Shares from the registration requirements of the 1933
Act.

2. Restrictions on Disposition of Purchased Shares. Optionee shall make no disposition of the Purchased Shares (other than a
Permitted Transfer) unless and until there is compliance with all of the following requirements:

(i) Optionee shall have provided the Corporation with a written summary of the terms and conditions of the proposed
disposition.

(ii) Optionee shall have complied with all requirements of this Agreement applicable to the disposition of the Purchased Shares.

(iii) Optionee shall have provided the Corporation with written assurances, in form and substance satisfactory to the Corporation,
that (a) the proposed disposition does not require registration of the Purchased Shares under the 1933 Act or (b) all appropriate action
necessary for compliance with the registration requirements of the 1933 Act or any exemption from registration available under the
1933 Act (including Rule 144) has been taken.

The Corporation shall not be required (i) to transfer on its books any Purchased Shares which have been sold or transferred in violation
of the provisions of this Agreement or (ii) to treat as the owner of the Purchased Shares, or otherwise to accord voting, dividend or liquidation
rights to, any transferee to whom the Purchased Shares have been transferred in contravention of this Agreement.
3. Restrictive Legends .
restrictive legends:

The stock certificates for the Purchased Shares shall be endorsed with one or more of the following

"The shares represented by this certificate have not been registered under the Securities Act of 1933. The shares may not be sold
or offered for sale in the absence of (a) an effective registration statement for the shares under such Act, (b) a "no action" letter of the
Securities and Exchange Commission with respect to such sale or offer or (c) satisfactory assurances to the Corporation that
registration under such Act is not required with respect to such sale or offer."
"The shares represented by this certificate are subject to certain repurchase rights and rights of first refusal granted to the

"The shares represented by this certificate are subject to certain repurchase rights and rights of first refusal granted to the
Corporation and accordingly may not be sold, assigned, transferred, encumbered, or in any manner disposed of except in conformity
with the terms of a written agreement dated
, 199 between the Corporation and the registered holder of the shares (or
the predecessor in interest to the shares). A copy of such agreement is maintained at the Corporation's principal corporate offices."
C.

TRANSFER RESTRICTIONS

1. Restriction on Transfer . Except for any Permitted Transfer, Optionee shall not transfer, assign, encumber or otherwise dispose
of any of the Purchased Shares which are subject to the Repurchase Right. In addition, Purchased Shares which are released from the
Repurchase Right shall not be transferred, assigned, encumbered or otherwise disposed of in contravention of the First Refusal Right or the
Market Stand-Off.

2. Transferee Obligations . Each person (other than the Corporation) to whom the Purchased Shares are transferred by means of a
Permitted Transfer must, as a condition precedent to the validity of such transfer, acknowledge in writing to the Corporation that such person
is bound by the provisions of this Agreement and that the transferred shares are subject to (i) the Repurchase Right, (ii) the First Refusal
Right and (iii) the Market Stand-Off, to the same extent such shares would be so subject if retained by Optionee.
3.

Market Stand-Off .
(a) In connection with any underwritten public offering by the Corporation of its equity securities pursuant to an effective
registration statement filed under the 1933 Act, including the Corporation's initial public offering, Owner shall not sell, make any
short sale of, loan, hypothecate, pledge, grant any option for the purchase of, or otherwise dispose or transfer for value or otherwise
agree to engage in any of the foregoing transactions with respect to, any Purchased Shares without the prior written consent of the
Corporation or its underwriters. Such restriction (the "Market Stand-Off") shall be in effect for such period of time from and after the
effective date of the final prospectus for the offering as may be requested by the Corporation or such underwriters. In no event,
however, shall such period exceed one hundred eighty (180) days and the Market Stand-Off shall in all events terminate two (2) years
after the effective date of the Corporation's initial public offering.

(b) Owner shall be subject to the Market Stand-Off provided and only if the officers and directors of the Corporation are also
subject to similar restrictions.
(c) Any new, substituted or additional securities which are by reason of any Recapitalization or Reorganization distributed with
respect to the Purchased Shares shall be immediately subject to
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the Market Stand-Off, to the same extent the Purchased Shares are at such time covered by such provisions.
(d) In order to enforce the Market Stand-Off, the Corporation may impose stop-transfer instructions with respect to the Purchased
Shares until the end of the applicable stand-off period.

D.

REPURCHASE RIGHT

1. Grant. The Corporation is hereby granted the right (the "Repurchase Right"), exercisable at any time during the sixty (60)-day
period following the date Optionee ceases for any reason to remain in Service or (if later) during the sixty (60)-day period following the
execution date of this Agreement, to repurchase at the Exercise Price any or all of the Purchased Shares in which Optionee is not, at the time
of his or her cessation of Service, vested in accordance with the Vesting Schedule applicable to those shares or the special vesting
acceleration provisions of Paragraph D.6 of this Agreement (such shares to be hereinafter referred to as the "Unvested Shares").

2. Exercise of the Repurchase Right . The Repurchase Right shall be exercisable by written notice delivered to each Owner of the
Unvested Shares prior to the expiration of the sixty (60)-day exercise period. The notice shall indicate the number of Unvested Shares to be
repurchased and the date on which the repurchase is to be effected, such date to be not more than thirty (30) days after the date of such
notice. The certificates representing the Unvested Shares to be repurchased shall be delivered to the Corporation on or before the close of
business on the date specified for the repurchase. Concurrently with the receipt of such stock certificates, the Corporation shall pay to Owner,
in cash or cash equivalents (including the cancellation of any purchase-money indebtedness), an amount equal to the Exercise Price
previously paid for the Unvested Shares which are to be repurchased from Owner.
3. Termination of the Repurchase Right . The Repurchase Right shall terminate with respect to any Unvested Shares for which it
is not timely exercised under Paragraph D.2. In addition, the Repurchase Right shall terminate and cease to be exercisable with respect to
any and all Purchased Shares in which Optionee vests in accordance with the Vesting Schedule. All Purchased Shares as to which the
Repurchase Right lapses shall, however, remain subject to (i) the First Refusal Right and (ii) the Market Stand-Off.
4. Aggregate Vesting Limitation . If the Option is exercised in more than one increment so that Optionee is a party to one or more
other Stock Purchase Agreements (the "Prior Purchase Agreements") which are executed prior to the date of this Agreement, then the total
number of Purchased Shares as to which Optionee shall be deemed to have a fully-vested interest under this Agreement and all Prior
Purchase Agreements shall not exceed in the aggregate the number of Purchased Shares in which Optionee would otherwise at the time be
vested, in accordance with the Vesting Schedule, had all the Purchased Shares (including those acquired under the Prior Purchase
Agreements) been acquired exclusively under this Agreement.

5. Recapitalization . Any new, substituted or additional securities or other property (including cash paid other than as a regular cash
dividend) which is by reason of any Recapitalization distributed with respect to the Purchased Shares shall be immediately subject to the
Repurchase Right and any escrow requirements hereunder, but only to the extent the Purchased Shares are at the time covered by such
right or escrow requirements. Appropriate adjustments to reflect such distribution shall be made to the number and/or class of Purchased
Shares subject to this Agreement and to the price per share to be paid upon the exercise of the Repurchase Right in order to reflect the effect
of any such Recapitalization upon the Corporation's capital structure; provided, however, that the aggregate purchase price shall remain the
same.
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6.

Corporate Transaction.
(a) The Repurchase Right shall automatically terminate in its entirety, and all the Purchased Shares shall vest in full,
immediately prior to the consummation of any Corporate Transaction, except to the extent the Repurchase Right is to be assigned to
the successor entity in such Corporate Transaction.
(b) To the extent the Repurchase Right remains in effect following a Corporate Transaction, such right shall apply to any new
securities or other property (including any cash payments) received in exchange for the Purchased Shares in consummation of the
Corporate Transaction, but only to the extent the Purchased Shares are at the time covered by such right. Appropriate adjustments
shall be made to the price per share payable upon exercise of the Repurchase Right to reflect the effect of the Corporate Transaction
upon the Corporation's capital structure; provided, however, that the aggregate purchase price shall remain the same. The new
securities or other property (including any cash payments) issued or distributed with respect to the Purchased Shares in
consummation of the Corporate Transaction shall be immediately deposited in escrow with the Corporation (or the successor entity)
and shall not be released from escrow until Optionee vests in such securities or other property in accordance with the same Vesting
Schedule in effect for the Purchased Shares.

(c) The Repurchase Right may also terminate on an accelerated basis, and the Purchased Shares shall immediately vest in
full, in accordance with the terms and conditions of any special addendum attached to this Agreement.

E.

RIGHT OF FIRST REFUSAL

1. Grant. The Corporation is hereby granted the right of first refusal (the "First Refusal Right"), exercisable in connection with any
proposed transfer of the Purchased Shares in which Optionee has vested in accordance with the provisions of Article D. For purposes of this
Article E, the term "transfer" shall include any sale, assignment, pledge, encumbrance or other disposition of the Purchased Shares
intended to be made by Owner, but shall not include any Permitted Transfer.

2. Notice of Intended Disposition . In the event any Owner of Purchased Shares in which Optionee has vested desires to accept a
bona fide third-party offer for the transfer of any or all of such shares (the Purchased Shares subject to such offer to be hereinafter referred to
as the "Target Shares"), Owner shall promptly (i) deliver to the Corporation written notice (the "Disposition Notice") of the terms of the offer,
including the purchase price and the identity of the third-party offeror, and (ii) provide satisfactory proof that the disposition of the Target Shares
to such third-party offeror would not be in contravention of the provisions set forth in Articles B and C.
3. Exercise of the First Refusal Right . The Corporation shall, for a period of twenty-five (25) days following receipt of the
Disposition Notice, have the right to repurchase any or all of the Target Shares subject to the Disposition Notice upon the same terms as
those specified therein or upon such other terms (not materially different from those specified in the Disposition Notice) to which Owner
consents. Such right shall be exercisable by delivery of written notice (the "Exercise Notice") to Owner prior to the expiration of the twenty-five
(25)-day exercise period. If such right is exercised with respect to all the Target Shares, then the Corporation shall effect the repurchase of
such shares, including payment of the purchase price, not more than five (5) business days after delivery of the Exercise Notice; and at such
time the certificates representing the Target Shares shall be delivered to the Corporation.

Should the purchase price specified in the Disposition Notice be payable in property other than cash or evidences of indebtedness, the
Corporation shall have the right to pay the purchase price in the form of cash equal in amount to the value of such property. If Owner and the
Corporation cannot agree on such cash value within ten (10) days after the Corporation's receipt of the Disposition Notice,
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the valuation shall be made by an appraiser of recognized standing selected by Owner and the Corporation or, if they cannot agree on an
appraiser within twenty (20) days after the Corporation's receipt of the Disposition Notice, each shall select an appraiser of recognized
standing and the two (2) appraisers shall designate a third appraiser of recognized standing, whose appraisal shall be determinative of such
value. The cost of such appraisal shall be shared equally by Owner and the Corporation. The closing shall then be held on the later of (i) the
fifth (5th) business day following delivery of the Exercise Notice or (ii) the fifth (5th) business day after such valuation shall have been made.
4. Non-Exercise of the First Refusal Right . In the event the Exercise Notice is not given to Owner prior to the expiration of the
twenty-five (25)-day exercise period, Owner shall have a period of thirty (30) days thereafter in which to sell or otherwise dispose of the Target
Shares to the third-party offeror identified in the Disposition Notice upon terms (including the purchase price) no more favorable to such third-

party offeror than those specified in the Disposition Notice; provided, however, that any such sale or disposition must not be effected in
contravention of the provisions of Articles B and C. The third-party offeror shall acquire the Target Shares free and clear of the First Refusal
Right, but the acquired shares shall remain subject to the provisions of Article B and Paragraph C.3. In the event Owner does not effect such
sale or disposition of the Target Shares within the specified thirty (30)-day period, the First Refusal Right shall continue to be applicable to any
subsequent disposition of the Target Shares by Owner until such right lapses.
5. Partial Exercise of the First Refusal Right . In the event the Corporation makes a timely exercise of the First Refusal Right
with respect to a portion, but not all, of the Target Shares specified in the Disposition Notice, Owner shall have the option, exercisable by
written notice to the Corporation delivered within five (5) business days after Owner's receipt of the Exercise Notice, to effect the sale of the
Target Shares pursuant to either of the following alternatives:

(i) sale or other disposition of all the Target Shares to the thirdparty offeror identified in the Disposition Notice, but in full
compliance with the requirements of Paragraph E.4, as if the Corporation did not exercise the First Refusal Right; or

(ii) sale to the Corporation of the portion of the Target Shares which the Corporation has elected to purchase, such sale to be
effected in substantial conformity with the provisions of Paragraph E.3. The First Refusal Right shall continue to be applicable to any
subsequent disposition of the remaining Target Shares until such right lapses.

Owner's failure to deliver timely notification to the Corporation shall be deemed to be an election by Owner to sell the Target Shares
pursuant to alternative (i) above.

Recapitalization/Reorganization .

6.

(a) Any new, substituted or additional securities or other property which is by reason of any Recapitalization distributed with
respect to the Purchased Shares shall be immediately subject to the First Refusal Right, but only to the extent the Purchased Shares
are at the time covered by such right.
(b) In the event of a Reorganization, the First Refusal Right shall remain in full force and effect and shall apply to the new capital
stock or other property received in exchange for the Purchased Shares in consummation of the Reorganization, but only to the extent
the Purchased Shares are at the time covered by such right.

7. Lapse. The First Refusal Right shall lapse upon the earliest to occur of (i) the first date on which shares of the Common Stock are
held of record by more than five hundred (500) persons, (ii) a determination made by the Board that a public market exists for the outstanding
shares of Common Stock or (iii) a firm commitment underwritten public offering, pursuant to an effective registration
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statement under the 1933 Act, covering the offer and sale of the Common Stock in the aggregate amount of at least ten million dollars
($10,000,000). However, the Market Stand-Off shall continue to remain in full force and effect following the lapse of the First Refusal Right.
F.

SPECIAL TAX ELECTION

The acquisition of the Purchased Shares may result in adverse tax consequences which may be avoided or mitigated by filing an
election under Code Section 83(b). Such election must be filed within thirty (30) days after the date of this Agreement. A description of the tax
consequences applicable to the acquisition of the Purchased Shares and the form for making the Code Section 83(b) election are set forth in
Exhibit II. OPTIONEE SHOULD CONSULT WITH HIS OR HER TAX ADVISOR TO DETERMINE THE TAX CONSEQUENCES OF
ACQUIRING THE PURCHASED SHARES AND THE ADVANTAGES AND DISADVANTAGES OF FILING THE CODE SECTION
83(b) ELECTION. OPTIONEE ACKNOWLEDGES THAT IT IS OPTIONEE'S SOLE RESPONSIBILITY, AND NOT THE
CORPORATION'S, TO FILE A TIMELY ELECTION UNDER CODE SECTION 83(b), EVEN IF OPTIONEE REQUESTS THE
CORPORATION OR ITS REPRESENTATIVES TO MAKE THIS FILING ON HIS OR HER BEHALF.
G.

GENERAL PROVISIONS

1. Assignment. The Corporation may assign the Repurchase Right and/or the First Refusal Right to any person or entity selected
by the Board, including (without limitation) one or more stockholders of the Corporation.

2. No Employment or Service Contract . Nothing in this Agreement or in the Plan shall confer upon Optionee any right to continue
in Service for any period of specific duration or interfere with or otherwise restrict in any way the rights of the Corporation (or any Parent or
Subsidiary employing or retaining Optionee) or of Optionee, which rights are hereby expressly reserved by each, to terminate Optionee's
Service at any time for any reason, with or without cause.
3. Notices. Any notice required to be given under this Agreement shall be in writing and shall be deemed effective upon personal
delivery or upon deposit in the U.S. mail, registered or certified, postage prepaid and properly addressed to the party entitled to such notice at
the address indicated below such party's signature line on this Agreement or at such other address as such party may designate by ten
(10) days advance written notice under this paragraph to all other parties to this Agreement.
4. No Waiver. The failure of the Corporation in any instance to exercise the Repurchase Right or the First Refusal Right shall not
constitute a waiver of any other repurchase rights and/or rights of first refusal that may subsequently arise under the provisions of this
Agreement or any other agreement between the Corporation and Optionee. No waiver of any breach or condition of this Agreement shall be

deemed to be a waiver of any other or subsequent breach or condition, whether of like or different nature.
5. Cancellation of Shares. If the Corporation shall make available, at the time and place and in the amount and form provided in
this Agreement, the consideration for the Purchased Shares to be repurchased in accordance with the provisions of this Agreement, then
from and after such time, the person from whom such shares are to be repurchased shall no longer have any rights as a holder of such
shares (other than the right to receive payment of such consideration in accordance with this Agreement). Such shares shall be deemed
purchased in accordance with the applicable provisions hereof, and the Corporation shall be deemed the owner and holder of such shares,
whether or not the certificates therefor have been delivered as required by this Agreement.
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H.

MISCELLANEOUS PROVISIONS

1. Optionee Undertaking . Optionee hereby agrees to take whatever additional action and execute whatever additional documents
the Corporation may deem necessary or advisable in order to carry out or effect one or more of the obligations or restrictions imposed on
either Optionee or the Purchased Shares pursuant to the provisions of this Agreement.

2. Agreement is Entire Contract . This Agreement constitutes the entire contract between the parties hereto with regard to the
subject matter hereof. This Agreement is made pursuant to the provisions of the Plan and shall in all respects be construed in conformity
with the terms of the Plan.
3. Governing Law. This Agreement shall be governed by, and construed in accordance with, the laws of the State of California
without resort to that State's conflict-of-laws rules.
4. Counterparts . This Agreement may be executed in counterparts, each of which shall be deemed to be an original, but all of
which together shall constitute one and the same instrument.
5. Successors and Assigns. The provisions of this Agreement shall inure to the benefit of, and be binding upon, the Corporation
and its successors and assigns and upon Optionee, Optionee's permitted assigns and the legal representatives, heirs and legatees of
Optionee's estate, whether or not any such person shall have become a party to this Agreement and have agreed in writing to join herein and
be bound by the terms hereof.

7
IN WITNESS WHEREOF , the parties have executed this Agreement on the day and year first indicated above.
NUVASIVE, INC.
By:
Title:
Address:

OPTIONEE
Address:
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SPOUSAL ACKNOWLEDGMENT
The undersigned spouse of Optionee has read and hereby approves the foregoing Stock Purchase Agreement. In consideration of the
Corporation's granting Optionee the right to acquire the Purchased Shares in accordance with the terms of such Agreement, the undersigned
hereby agrees to be irrevocably bound by all the terms of such Agreement, including (without limitation) the right of the Corporation (or its
assigns) to purchase any Purchased Shares in which Optionee is not vested at time of his or her cessation of Service.

OPTIONEE'S SPOUSE
Address:
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EXHIBIT I
ASSIGNMENT SEPARATE FROM CERTIFICATE
FOR VALUE RECEIVED
hereby sell(s), assign(s) and transfer(s) unto Nuvasive, Inc. (the "Corporation"),
(
)
shares of the Common Stock of the Corporation standing in his or her name on the books of the Corporation represented by Certificate
No.
herewith and do(es) hereby irrevocably constitute and appoint
Attorney to transfer the said stock on the books of the
Corporation with full power of substitution in the premises.
Dated:

Signature:

Instruction: Please do not fill in any blanks other than the signature line. Please sign exactly as you would like your name to appear on the
issued stock certificate. The purpose of this assignment is to enable the Corporation to exercise the Repurchase Right without requiring
additional signatures on the part of Optionee.

EXHIBIT II
FEDERAL INCOME TAX CONSEQUENCES AND
SECTION 83(b) TAX ELECTION
I. Federal Income Tax Consequences and Section 83(b) Election For Exercise of Non-Statutory Option. If the Purchased
Shares are acquired pursuant to the exercise of a Non-Statutory Option, as specified in the Grant Notice, then under Code Section 83, the
excess of the Fair Market Value of the Purchased Shares on the date any forfeiture restrictions applicable to such shares lapse over the
Exercise Price paid for such shares will be reportable as ordinary income on the lapse date. For this purpose, the term "forfeiture restrictions"
includes the right of the Corporation to repurchase the Purchased Shares pursuant to the Repurchase Right. However, Optionee may elect
under Code Section 83(b) to be taxed at the time the Purchased Shares are acquired, rather than when and as such Purchased Shares cease
to be subject to such forfeiture restrictions. Such election must be filed with the Internal Revenue Service within thirty (30) days after the date
of the Agreement. Even if the Fair Market Value of the Purchased Shares on the date of the Agreement equals the Exercise Price paid (and
thus no tax is payable), the election must be made to avoid adverse tax consequences in the future. The form for making this election is
attached as part of this exhibit. FAILURE TO MAKE THIS FILING WITHIN THE APPLICABLE THIRTY (30)-DAY PERIOD WILL
RESULT IN THE RECOGNITION OF ORDINARY INCOME BY OPTIONEE AS THE FORFEITURE RESTRICTIONS LAPSE.
II. Federal Income Tax Consequences and Conditional Section 83(b) Election For Exercise of Incentive Option. If the
Purchased Shares are acquired pursuant to the exercise of an Incentive Option, as specified in the Grant Notice, then the following tax
principles shall be applicable to the Purchased Shares:

(i)

For regular tax purposes, no taxable income will be recognized at the time the Option is exercised.

(ii) The excess of (a) the Fair Market Value of the Purchased Shares on the date the Option is exercised or (if later) on the date
any forfeiture restrictions applicable to the Purchased Shares lapse over (b) the Exercise Price paid for the Purchased Shares will be
includible in Optionee's taxable income for alternative minimum tax purposes.
(iii) If Optionee makes a disqualifying disposition of the Purchased Shares, then Optionee will recognize ordinary income in the
year of such disposition equal in amount to the excess of (a) the Fair Market Value of the Purchased Shares on the date the Option is
exercised or (if later) on the date any forfeiture restrictions applicable to the Purchased Shares lapse over (b) the Exercise Price paid for
the Purchased Shares. Any additional gain recognized upon the disqualifying disposition will be either short-term or long-term capital
gain depending upon the period for which the Purchased Shares are held prior to the disposition.
(iv) For purposes of the foregoing, the term "forfeiture restrictions" will include the right of the Corporation to repurchase the

Purchased Shares pursuant to the Repurchase Right. The term "disqualifying disposition" means any sale or other disposition 1 of
the Purchased Shares within two (2) years after the Grant Date or within one (1) year after the exercise date of the Option.

1

Generally, a disposition of shares purchased under an Incentive Option includes any transfer of legal title, including a transfer by sale,
exchange or gift, but does not include a transfer to the Optionee's spouse, a transfer into joint ownership with right of survivorship if
Optionee remains one of the joint owners, a pledge, a transfer by bequest or inheritance or certain tax free exchanges permitted under
the Code.
II-1

(v) In the absence of final Treasury Regulations relating to Incentive Options, it is not certain whether Optionee may, in
connection with the exercise of the Option for any Purchased Shares at the time subject to forfeiture restrictions, file a protective
election under Code Section 83(b) which would limit (a) Optionee's alternative minimum taxable income upon exercise and
(b) Optionee's ordinary income upon a disqualifying disposition to the excess of the Fair Market Value of the Purchased Shares on the
date the Option is exercised over the Exercise Price paid for the Purchased Shares. Accordingly, such election if properly filed will only
be allowed to the extent the final Treasury Regulations permit such a protective election. Page 2 of the attached form for making the
election should be filed with any election made in connection with the exercise of an Incentive Option.
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SECTION 83(b) ELECTION
This statement is being made under Section 83(b) of the Internal Revenue Code, pursuant to Treas. Reg. Section 1.83-2.
(1)

The taxpayer who performed the services is:

Name:
Address:
Taxpayer Ident. No.:

(2)

The property with respect to which the election is being made is

(3)

The property was issued on

(4)

The taxable year in which the election is being made is the calendar year 199 .

(5)

The property is subject to a repurchase right pursuant to which the issuer has the right to acquire the property at the original purchase
price if for any reason taxpayer's service with the issuer terminates. The issuer's repurchase right lapses in a series of annual and
monthly installments over a four (4)-year period ending on
, 200 .

(6)

The fair market value at the time of transfer (determined without regard to any restriction other than a restriction which by its terms
will never lapse) is $
per share.

(7)

The amount paid for such property is $

(8)

A copy of this statement was furnished to Nuvasive, Inc. for whom taxpayer rendered the services underlying the transfer of property.

(9)

This statement is executed on

Spouse (if any)

shares of the common stock of Nuvasive, Inc.

, 199 .

per share.

, 199 .

Taxpayer

This election must be riled with the Internal Revenue Service Center with which taxpayer files his or her Federal income tax
returns and must be made within thirty (30) days after the execution date of the Stock Purchase Agreement This filing should
be made by registered or certified mail, return receipt requested. Optionee must retain two (2) copies of the completed form for
filing with his or her Federal and state tax returns for the current tax year and an additional copy for his or her records.
The property described in the above Section 83(b) election is comprised of shares of common stock acquired pursuant to the exercise of
an incentive stock option under Section 422 of the Internal Revenue Code (the "Code"). Accordingly, it is the intent of the Taxpayer to utilize
this election to achieve the following tax results:
1. The purpose of this election is to have the alternative minimum taxable income attributable to the purchased shares measured by
the amount by which the fair market value of such shares at the time of their transfer to the Taxpayer exceeds the purchase price paid for the
shares. In the absence of this election, such alternative minimum taxable income would be measured by the spread between the fair market
value of the purchased shares and the purchase price which exists on the various lapse dates in effect for the forfeiture restrictions applicable

to such shares.
2. Section 421(a)(1) of the Code expressly excludes from income any excess of the fair market value of the purchased shares over the
amount paid for such shares. Accordingly, this election is also intended to be effective in the event there is a "disqualifying disposition" of the
shares, within the meaning of Section 421(b) of the Code, which would otherwise render the provisions of Section 83(a) of the Code
applicable at that time. Consequently, the Taxpayer hereby elects to have the amount of disqualifying disposition income measured by the
excess of the fair market value of the purchased shares on the date of transfer to the Taxpayer over the amount paid for such shares. Since
Section 421 (a) presently applies to the shares which are the subject of this Section 83(b) election, no taxable income is actually recognized
for regular tax purposes at this time, and no income taxes are payable, by the Taxpayer as a result of this election. The foregoing election is to
be effective to the full extent permitted under the Code.

THIS PAGE 2 IS TO BE ATTACHED TO ANY SECTION 83(b) ELECTION FILED IN CONNECTION WITH THE EXERCISE OF AN
INCENTIVE STOCK OPTION UNDER THE FEDERAL TAX LAWS.
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APPENDIX
The following definitions shall be in effect under the Agreement:
A. Agreement shall mean this Stock Purchase Agreement

B. Board shall mean the Corporation's Board of Directors

C. Code shall mean the Internal Revenue Code of 1986, as amended
D. Common Stock shall mean the Corporation's common stock
E. Corporate Transaction shall mean either of the following stockholder-approved transactions:
(i) a merger or consolidation in which securities possessing more than fifty percent (50%) of the total combined voting power of
the Corporation's outstanding securities are transferred to a person or persons different from the persons holding those securities
immediately prior to such transaction, or

(ii) the sale, transfer or other disposition of all or substantially all of the Corporation's assets in complete liquidation or
dissolution of the Corporation.
F. Corporation shall mean Nuvasive, Inc., a Delaware corporation.

G. Disposition Notice shall have the meaning assigned to such term in Paragraph E.2.
H. Exercise Notice shall have the meaning assigned to such term in Paragraph E.3.
I. Exercise Price shall have the meaning assigned to such term in Paragraph A. 1.

J. Fair Market Value of a share of Common Stock on any relevant date, prior to the initial public offering of the Common Stock, shall
be determined by the Plan Administrator after taking into account such factors as it shall deem appropriate.

K. First Refusal Right shall mean the right granted to the Corporation in accordance with Article E.

L. Grant Date shall have the meaning assigned to such term in Paragraph A.1.
M. Grant Notice shall mean the Notice of Grant of Stock Option pursuant to which Optionee has been informed of the basic terms of
the Option.

N. Incentive Option shall mean an option which satisfies the requirements of Code Section 422.

O. Market Stand-Off shall mean the market stand-off restriction specified in Paragraph C.3.
P. 1933 Act shall mean the Securities Act of 1933, as amended.

Q. 1934 Act shall mean the Securities Exchange Act of 1934, as amended.

R. Non-Statutory Option shall mean an option not intended to satisfy the requirements of Code Section 422.
S. Option shall have the meaning assigned to such term in Paragraph A. 1.

T. Option Agreement shall mean all agreements and other documents evidencing the Option.

U. Optionee shall mean the person to whom the Option is granted under the Plan.

V. Owner shall mean Optionee and all subsequent holders of the Purchased Shares who derive their chain of ownership through a
Permitted Transfer from Optionee.
W. Parent shall mean any corporation (other than the Corporation) in an unbroken chain of corporations ending with the Corporation,
provided each corporation in the unbroken chain (other than
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the Corporation) owns, at the time of the determination, stock possessing fifty percent (50%) or more of the total combined voting power of all
classes of stock in one of the other corporations in such chain.
X. Permitted Transfer shall mean (i) a gratuitous transfer of the Purchased Shares, provided and only if Optionee obtains the
Corporation's prior written consent to such transfer, (ii) a transfer of title to the Purchased Shares effected pursuant to Optionee's will or the
laws of intestate succession following Optionee's death or (iii) a transfer to the Corporation in pledge as security for any purchase-money
indebtedness incurred by Optionee in connection with the acquisition of the Purchased Shares.
Y. Plan shall mean the Corporation's 1998 Stock Option/Stock Issuance Plan.

Z. Plan Administrator shall mean either the Board or a committee of the Board acting in its capacity as administrator of the Plan.

AA. Prior Purchase Agreement shall have the meaning assigned to such term in Paragraph D.4.
AB. Purchased Shares shall have the meaning assigned to such term in Paragraph A. 1.

AC. Recapitalization shall mean any stock split, stock dividend, recapitalization, combination of shares, exchange of shares or other
change affecting the Corporation's outstanding Common Stock as a class without the Corporation's receipt of consideration.
AD. Reorganization shall mean any of the following transactions:
(i)

a merger or consolidation in which the Corporation is not the surviving entity,

(ii) a sale, transfer or other disposition of all or substantially all of the Corporation's assets,

(iii) a reverse merger in which the Corporation is the surviving entity but in which the Corporation's outstanding voting securities
are transferred in whole or in part to a person or persons different from the persons holding those securities immediately prior to the
merger, or

(iv) any transaction effected primarily to change the state in which the Corporation is incorporated or to create a holding company
structure.
AE. Repurchase Right shall mean the right granted to the Corporation in accordance with Article D.
AF. SEC shall mean the Securities and Exchange Commission.

AG. Service shall mean the Optionee's performance of services for the Corporation (or any Parent or Subsidiary) in the capacity of an
employee, subject to the control and direction of the employer entity as to both the work to be performed and the manner and method of
performance, a non-employee member of the board of directors or an independent consultant.
AH. Subsidiary shall mean any corporation (other than the Corporation) in an unbroken chain of corporations beginning with the
Corporation, provided each corporation (other than the last corporation) in the unbroken chain owns, at the time of the determination, stock
possessing fifty percent (50%) or more of the total combined voting power of all classes of stock in one of the other corporations in such chain.
AI. Target Shares shall have the meaning assigned to such term in Paragraph E.2.

AJ. Vesting Schedule shall mean the vesting schedule specified in the Grant Notice pursuant to which the Optionee is to vest in the
Option Shares in a series of installments over his or her period of Service.

AK. Unvested Shares shall have the meaning assigned to such term in Paragraph D. 1.
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EXHIBIT 10.20
STANDARD INDUSTRIAL/COMMERCIAL MULTI-TENANT LEASE—MODIFIED NET
AMERICAN INDUSTRIAL REAL ESTATE ASSOCIATION
1.

Basic Provisions ("Basic Provisions").

1.1 Parties: This Lease ("Lease"), dated for reference purposes only, July 13, 1999 is made by and between Michael L. Hightower
(MLH) ("Lessor") and NuVasive Inc. a California corporation ("Lessee"), (collectively the "Parties," or individually a "Party").

1.2(a) Premises: That certain portion of the Building, including all improvements therein or to be provided by Lessor under the terms of
this Lease, commonly known by the street address of 10065 Old Grove Road, Ste A, B, D, located in the City of San Diego , County of San
Diego , State of California , with zip code 92131 , as outlined on Exhibit A attached hereto ("Premises"). The "Building" is that certain
building containing the Premises and generally described as (describe briefly the nature of the Building): approximately 20,000 square feet,
two story office/R&D building, The Premises containing approximately 16,720 square feet on the first and second floors of the Building
consists of Suites A, B and the Garage. In addition to Lessee's rights to use and occupy the Premises as hereinafter specified, Lessee shall
have non-exclusive rights to the Common Areas (as defined in Paragraph 2.7 below) as hereinafter specified, but shall not have any rights to
the roof, exterior walls or utility raceways of the Building or to any other buildings in the Industrial Center. The Premises, the Building, the
Common Areas, the land upon which they are located, along with all other buildings and improvements thereon, are herein collectively
referred to as the "Industrial Center." (Also see Paragraph 2.)
1.2(b) Parking: 67 unreserved vehicle parking spaces ("Unreserved Parking Spaces"); and the exclusive use of the Garage of the
Building depicted on Exhibit A reserved vehicle parking spaces ("Reserved Parking Spaces"). (Also see Paragraph 2.6.)

1.3 Term: five (5) years and 0 months ("Original Term") commencing December 1, 1999 ("Commencement Date") and ending 11-3004 ("Expiration Date"). (Also see Paragraph 3.)
1.4 Early Possession: 1999 ("Early Possession Date"). (Also see Paragraphs 3.2 and 3.3.)
1.5 Base Rent: $(see Paragraph 49) per month ("Base Rent"), payable on the 1st day of each month commencing December 1, 1999
(Also see Paragraph 4.)



If this box is checked, this Lease provides for the Base Rent to be adjusted per Paragraph 49.

1.6(a) Base Rent Paid Upon Execution: $20,064 as Base Rent for the period December, 1999 .

1.6(b) Lessee's Share of Common Area Operating Expenses: eighty-four percent (84%) ("Lessee's Share") as determined by

 prorata square footage of the Premises as compared to the total square footage of the Building or [
Addendum
,

] other criteria as described in

1.7 Security Deposit: $20,064.00 ("Security Deposit"). (Also see Paragraph 5.)

1.8 Permitted Use: General office and light assembly ("Permitted Use") (Also see Paragraph 6.)

1.9 Insuring Party. Lessor is the "Insuring Party." (Also see Paragraph 8.)
1.10(a) Real Estate Brokers. The following real estate broker(s) (collectively, the "Brokers") and brokerage relationships exist in this
transaction and are consented to by the Parties (check applicable boxes): No brokers

o

represents Lessor exclusively ("Lessor's Broker");

o

represents Lessee exclusively ("Lessee's Broker"); or

o

represents both Lessor and Lessee ("Dual Agency"). (Also see Paragraph 15.)

1.10(b) Payment to Brokers. Upon the execution of this Lease by both Parties, Lessor shall pay to said Broker(s) jointly, or in such
separate shares as they may mutually designate in writing, a fee as set forth in a separate written agreement between Lessor and said
Broker(s) (or in the event there is no separate written agreement between Lessor and said Broker(s), the sum of $
per agreement for
brokerage services rendered by said Broker(s) in connection with this transaction.
1.11 Guarantor. The obligations of the Lessee under this Lease are to be guaranteed by N /A ("Guarantor"). (Also see Paragraph 37.)
1.12 Addenda and Exhibits. Attached hereto is an Addendum or Addenda consisting of Paragraphs 49 through 52 and Addendum No. 1,
and Exhibits A and C , all of which constitute a part of this Lease.

2.

Premises, Parking and Common Areas.

2.1 Letting. Lessor hereby leases to Lessee, and Lessee hereby leases from Lessor, the Premises, for the term, at the rental, and
upon all of the terms, covenants and conditions set forth in this Lease. Unless otherwise provided herein, any statement of square footage
set forth in this Lease, or that may have been used in calculating rental and/or Common Area Operating Expenses, is an approximation
which Lessor and Lessee agree is reasonable and the rental and Lessee's Share (as defined in Paragraph 1.6(b)) based thereon is not
subject to revision whether or not the actual square footage is more or less.

2.2 Condition. Lessor shall deliver the Premises to Lessee clean and free of debris and Hazardous Substances on the
Commencement Date and warrants to Lessee that the existing plumbing, electrical systems, fire sprinkler system, lighting, air conditioning
and heating systems and loading doors, if any, in the Premises, other than those constructed by Lessee, shall be in good operating condition
on the Commencement Date. If a non-compliance with said warranty exists as of the Commencement Date, Lessor shall, except as
otherwise provided in this Lease, promptly after receipt of written notice from Lessee setting forth with specificity the nature and extent of
such non-compliance, rectify same at Lessor's expense. If Lessee does not give Lessor written notice of a non-compliance with this warranty
within thirty (30) days after Lessee's discovery thereof, correction of that non-compliance shall be the obligation of Lessee at Lessee's sole
cost and expense. * INSERT 2.2
* NOTE: All inserts incorporated herein are contained in Addendum No. 1 attached hereto.

2.3 Compliance with Covenants, Restrictions and Building Code. Lessor warrants that any improvements (other than those
constructed by Lessee or at Lessee's direction) on or in the Premises which have been constructed or installed by Lessor or with Lessor's
consent or at Lessor's direction shall comply with all applicable covenants or restrictions of record and applicable building codes, regulations
and ordinances in effect on the Commencement Date. Lessor further warrants to Lessee that Lessor has no knowledge of any claim having
been made by any governmental agency that a violation or violations of applicable building codes, regulations, or ordinances exist with regard
to the Premises as of the Commencement Date. Said warranties shall not apply to any Alterations or Utility Installations (defined in
Paragraph 7.3(a)) made or to be made by Lessee. If the Premises do not comply with said warranties, Lessor shall, except as otherwise
provided in this Lease, promptly after receipt of written notice from Lessee setting forth with specificity the nature and extent of such noncompliance, take such action, at Lessor's expense, as may be reasonable or appropriate to rectify the non-compliance. *INSERT 2.3

2.4 *INSERT 2.4
2.5 Leases as Prior Owner/Occupant. The warranties made by Lessor in this Paragraph 2 shall be of no force or effect if immediately
prior to the date set forth in Paragraph 1.1 Lessee was the owner or occupant of the Premises. In such event, Lessee shall, at Lessee's sole
cost and expense, correct any non-compliance of the Premises with said warranties.
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2.6 Vehicle Parking. Lessee shall be entitled to use the number of Unreserved Parking Spaces and Reserved Parking Spaces specified
in Paragraph 1.2(b) on those portions of the Common Areas designated from time to time by Lessor for parking. Lessee shall not use more
parking spaces than said number. Said parking spaces shall be used for parking by vehicles no larger than full-size passenger automobiles or
pick-up trucks, herein called "Permitted Size Vehicles." Vehicles other than Permitted Size Vehicles shall be parked and loaded or unloaded
as directed by Lessor in the Rules and Regulations (as defined in Paragraph 40) issued by Lessor. (Also see Paragraph 2.9.) Additionally,
Lessee shall have exclusive use of the Garage of the Building.
(a) Lessee shall not permit or allow any vehicles that belong to or are controlled by Lessee or Lessee's employees, suppliers,
shippers, customers, contractors or invitees to be loaded, unloaded, or parked in areas other than those designated by Lessor for such
activities.
(b) If Lessee permits or allows any of the prohibited activities described in this Paragraph 2.6, then Lessor shall have the right,
without notice, addition to such other rights and remedies that it may have, to remove or tow away the vehicle involved and charge the
cost to Lessee, which cost shall be immediately payable upon demand by Lessor.

(c) Lessor shall at the Commencement Date of this Lease, provide the parking facilities required by Applicable Law.

2.7 Common Areas—Definition. The term "Common Areas" is defined as all areas and facilities outside the Premises and within the
exterior boundary line of the Industrial Center and interior utility raceways within the Premises that are provided and designated by the
Lessor from time to time for the general non-exclusive use of Lessor, Lessee and other lessees of the Industrial Center and their respective
employees, suppliers, shippers, customers, contractors or invitees, including parking areas, loading and unloading areas, trash areas,
roadways, sidewalks, walkways, parkways, driveways and landscaped areas. *INSERT 2.7
2.8 Common Areas—Lessee's Rights. Lessor hereby grants to Lessee, for the benefit of Lessee and its employees, suppliers,
shippers, contractors, customers and invitees, during the term of this Lease, the non-exclusive right to use, in common with others entitled
to such use, the Common Areas as they exist from time to time, subject to any rights, powers, and privileges reserved by Lessor under the
terms hereof or under the terms of any rules and regulations or restrictions governing the use of the Industrial Center. Under no
circumstances shall the right herein granted to use the Common Areas be deemed to include the right to store any property, temporarily or
permanently, in the Common Areas. Any such storage shall be permitted only by the prior written consent of Lessor or Lessor's designated

agent, which consent may be revoked at any time. In the event that any unauthorized storage shall occur then Lessor have the right without
notice, in addition to such other rights and remedies that it may have, to remove the property and charge the cost to Lessee, which cost shall
be immediately payable upon demand by Lessor.

2.9 Common Areas—Rules and Regulations. Lessor or such other person(s) as Lessor may appoint shall have the exclusive control
and management of the Common Areas and shall have the right, from time to time, to establish, modify, amend and enforce reasonable
Rules and Regulations with respect thereto in accordance with Paragraph 40. Lessee agrees to abide by and conform to all such Rules and
Regulations, and to cause its employees, suppliers, shippers, customers, contractors and invitees to so abide and conform. Lessor shall not
be responsible to Lessee for the non-compliance with said rules and regulations by other lessees of the Industrial Center.
2.10 Common Areas—Changes. Lessor shall have the right, in Lessor's sole discretion, from time to time:
(a) To make changes to the Common Areas, including, without limitation, changes in the location, size, shape and number of
driveways, entrances, parking spaces, parking areas, loading
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and unloading areas, ingress, egress, direction of traffic, landscaped areas, walkways and utility raceways;
(b) To close temporarily any of the Common Areas for maintenance purposes so long as reasonable access to the Premises
remains available;
(c) To designate other land outside the boundaries of the Industrial Center to be a part of the Common Areas;

(d) To add additional buildings and improvements to the Common Areas;
(e) To use the Common Areas while engaged in making additional improvements, repairs or alterations to the Industrial Center,
or any portion thereof; and
(f) To do and perform such other acts and make such other changes in, to or with respect to the Common Areas and Industrial
Center as Lessor may, in the exercise of sound business judgment, deem to be appropriate.

3.

Term.
3.1 Term. The Commencement Date, Expiration Date and Original Term of this Lease are as specified in Paragraph 1.3.

3.2 Early Possession. If an Early Possession Date is specified in Paragraph 1.4 and if Lessee totally or partially occupies the Premises
after the Early Possession Date but prior to the Commencement Date, the obligation to pay Base Rent shall be abated for the period of such
early occupancy. All other terms of this Lease, however, (including but not limited to the obligations to pay Lessee's Share of Common Area
Operating Expenses and to carry the insurance required by Paragraph 8) shall be in effect during such period. Any such early possession
shall not affect nor advance the Expiration Date of the Original Term.
3.3 Delay in Possession. If for any reason Lessor cannot deliver possession of the Premises to Lessee by the Early Possession Date,
if one is specified in Paragraph 1.4, or if no Early Possession Date is specified, by the Commencement Date, Lessor shall not be subject to
any liability therefor, nor shall such failure affect the validly of this Lease, or the obligations of Lessee hereunder, or extend the term hereof,
but in such case, Lassos shall not except as otherwise provided herein, be obligated to pay rent or perform any other obligation of Lessee
under the terms of this Lease until Lessor delivers possession of the Premises to Lessee. It possession of the Premises is not delivered to
Lessee within sixty (60) days after the Commencement Date, Lessee may, at its option, by notice in writing to Lessor within ten (10) days
after the end of said sixty (60) day period, cancel this Lease, in which event the parties shall be discharged from all obligations hereunder;
provided further, however, that if such written notice of Lessee is not received by Lessor within said ten (10) day period, Lessee's right to
cancel this Lease hereunder shall terminate and be of no further force or effect. Except as may be otherwise provided, and regardless of when
the Original Term actually commences, if possession is not tendered to Lessee when required by this Lease and Lessee does not terminate
this Lease, as aforesaid, the period free of the obligation to pay Base Rent, if any, that Lessee would otherwise have enjoyed shall run from
the date of delivery of possession and continue for a period equal to the period during which the Lessee would have otherwise enjoyed under
the terms hereof, but minus any days of delay caused by the acts, changes or omissions of Lessee.

4.

Rent.

4.1 Base Rent. Lessee shall pay Base Rent and other rent or charges, as the same may be adjusted from time to time, to Lessor in
lawful money of the United States, without offset or deduction, on or before the day on which it is due under the terms of this Lease. Base
Rent and all other rent and charges for any period during the term hereof which is for less than one full month
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shall be prorated based upon the actual number of days of the month involved. Payment of Base Rent and other charges shall be made to
Lessor at its address stated herein or to such other persons or at such other addresses as Lessor may from time to time designate in writing
to Lessee.

4.2 Common Area Operating Expenses. Subject to the Lessor's obligations pursuant to section 51 below, Lessee shall pay to Lessor

during the term hereof, in addition to the Base Rent, Lessee's Share (as specified in Paragraph 1.6(b)) of any annual increase in the
Common Area Operating Expenses above the Base Year Operating Expenses incurred by Lessor during the 1999 Calendar Year as
hereinafter defined, during each calendar year of the term of this Lease, in accordance the following provisions:
(a) "Common Area Operating Expenses" are defined, for purposes of this Lease, as all costs incurred by Lessor relating to the
ownership and operation of the Industrial Center, including, but not limited to, the following:
(i)

The operation, repair and maintenance, in neat, clean, good order and condition, of the following:
(aa) The Common Areas, including parking areas, loading and unloading areas, trash areas, roadways,
sidewalks, walkways, parkways, driveways, landscaped areas, striping, bumpers, irrigation systems, Common Area
lighting facilities, fences and gates, elevators and roof.

(bb) Exterior signs and any tenant directories.
(cc) Fire detection and sprinkler systems.

(ii) The cost of water, gas, electricity and telephone to service the Common Areas.

(iii) Trash disposal, property management and security services and the costs of any environmental inspections.
(iv) Real Property Taxes (as defined in Paragraph 10.2) to be paid by Lessor for the Building and the Common Areas
under Paragraph 10 hereof.
(v) The cost of the premiums for the insurance policies maintained by Lessor under Paragraph 8 hereof.

(vi) Any deductible portion of an insured loss concerning the Building or the Common Areas.

(vii) Any other services to be provided by Lessor that are stated elsewhere in this Lease to be a Common Area Operating
Expense. *INSERT 4.2
(b) Any Common Area Operating Expenses and Real Property Taxes that are specifically attributable to the Building or to any
other building in the Industrial Center or to the operation, repair and maintenance thereof, shall be allocated entirely to the Building or
to such other building. However, any Common Area Operating Expenses and Real Property Taxes that are not specifically attributable
to the Building or to any other building or to the operation, repair and maintenance thereof, shall be equitably allocated by Lessor to all
buildings in the Industrial Center.
(c) The inclusion of the improvements, facilities and services set forth in Subparagraph 4.2(a) shall not be deemed to impose an
obligation upon Lessor to either have said improvements or facilities or to provide those services unless the Industrial Center already
has the same, Lessor already provides the services, or Lessor has agreed elsewhere in this Lease to provide the same or some of
them.
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(d) Lessee's Share of increases in Common Area Operating Expenses shall be payable by Lessee within ten (10) days after a
reasonably detailed statement of actual expenses and related Base Year Operating Expenses is presented to Lessee by Lessor. Lessor
shall deliver to Lessee within sixty (60) days after the expiration of each calendar year a reasonably detailed statement showing
Lessee's Share of the actual Common Area Operating Expenses incurred during the preceding year. If Lessee's payments under this
Paragraph 4.2(d) during said preceding year exceed Lessee's Share as indicated on said statement, Lessee shall be credited the
amount of such overpayment against Lessee's Share of Common Area Operating Expenses next becoming due. If Lessee's
payments under this Paragraph 4.2(d) during said preceding year were less than Lessee's Share as indicated on said statement,
Lessee shall pay to Lessor the amount of the deficiency within ten (10) days after delivery by Lessor to Lessee of said statement.
*INSERT 4.2(e)

5. Security Deposit. Lessee shall deposit with Lessor upon Lessee's execution hereof the Security Deposit set forth in Paragraph 1.7 as
security for Lessee's faithful performance of Lessee's obligations under this Lease. If Lessee falls to pay Base Rent or other rent or charges
due hereunder, or otherwise Defaults under this Lease (as defined in Paragraph 13.1). Lessor may use, apply or retain all or any portion of
said Security Deposit for the payment of any amount due Lessor or to reimburse or compensate Lessor for any liability, cost, expense, loss
or damage (including attorneys' fees) which Lessor may suffer or incur by reason thereof. If Lessor uses or applies all or any portion of said
Security Deposit, Lessee shall within ten (10) days after written request therefore deposit monies with Lessor sufficient to restore said
Security Deposit to the full amount required by this Lease. Lessor shall not be required to keep all or any part of the Security Deposit separate
from its general accounts. Lessor shall, at the expiration or earlier termination of the term hereof and after Lessee has vacated the Premises,
return to Lessee (or, at Lessor's option, to the last assignee, if any, of Lessee's interest heroin), that portion of the Security Deposit not used
or applied by Lessor. Unless otherwise expressly agreed in writing by Lessor, no part of the Security Deposit shall be considered to be held in
trust, to bear interest or other increment for its use, or to be prepayment for any monies to be paid by Lessee under this Lease. *INSERT 5

6.

Use.

6.1 Permitted Use.
(a) Lessee shall use and occupy the Premises only for the Permitted Use set forth in Paragraph 1.8 or any other legal use which
is reasonably comparable thereto, and for no other purpose. Lessee shall not use or permit the use of the Premises in a manner that
is unlawful, creates waste or a nuisance, or that disturbs owners and/or occupants of, or causes damage to the Premises or
neighboring premises or properties.

(b) Lessor hereby agrees to not unreasonably withhold or delay its consent to any written request by Lessee, Lessee's
assignees or subtenants, and by prospective assignee and subtenants of Lessee, its assignees and subtenants, for a modification of
said Permitted Use, so long as the same will not impair the structural integrity of the improvements on the Premises or in the
Building or the mechanical or electrical systems therein, does not conflict with uses by other lessees, is not significantly more
burdensome to the Premises or the Building and the improvements thereon, and is otherwise permissible pursuant to this
Paragraph 6. If Lessor elects to withhold such consent, Lessor shall within five (5) business days after such request give a written
notification of same, which notice shall include an explanation of Lessor's reasonable objections to the change in use.

6.2 Hazardous Substances.
(a) Reportable Uses Require Consent. The term "Hazardous Substance" as used in this Lease shall mean any product,
substance, chemical, material or waste whose presence, nature, quantity and/or intensity of existence, use, manufacture, disposal,
transportation, spill, release or
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effect, either by itself or in combination with other materials expected to be on the Premises, is either: (i) potentially injurious to the
public health, safety or welfare, the environment, or the Premises; (ii) regulated or monitored by any governmental authority; or (iii) a
basis for potential liability of Lessor to any governmental agency or third party under any applicable statute or common law theory.
Hazardous Substance shall include, but not be limited to, hydrocarbons, petroleum, gasoline, crude oil or any products or by-products
thereof. Lessee shall not engage in any activity in or about the Premises which constitutes a Reportable Use (as hereinafter defined)
of Hazardous Substances without the express prior written consent of Lessor and compliance in a timely manner (at Lessee's sole
cost and expense) with all Applicable Requirements (as defined in Paragraph 6.3). "Reportable Use" shall mean (i) the installation or
use of any above or below ground storage tank, (ii) the generation, possession, storage, use, transportation, or disposal of a
Hazardous Substance that requires a permit from, or with respect to which a report, notice, registration or business plan is required to
be filed with, any governmental authority, and (iii) the presence in, on or about the Premises of a Hazardous Substance with respect
to which any Applicable Laws require that a notice be given to persons entering or occupying the Premises or neighboring properties.
Notwithstanding the foregoing, Lessee may, without Lessor's prior consent, but upon notice to Lessor and in compliance with all
Applicable Requirements, use any ordinary and customary materials reasonably required to be used by Lessee in the normal course
of the Permitted Use, so long as such use is not a Reportable Use and does not expose the Premises or neighboring properties to any
meaningful risk of contamination or damage or expose Lessor to any liability therefor. In addition, Lessor may (but without any
obligation to do so) condition its consent to any Reportable Use of any Hazardous Substance by Lessee upon Lessee's giving Lessor
such additional assurances as Lessor, in its reasonable discretion, deems necessary to protect itself, the public, the Premises and the
environment against damage, contamination or injury and/or liability therefor, including but not limited to the installation (and, at
Lessor's option, removal on or before Lease expiration or earlier termination) of reasonably necessary protective modifications to the
Premises (such as concrete encasements) and/or the deposit of an additional Security Deposit under Paragraph 5 hereof.

(b) Duty to Inform Lessor. If Lessee knows, or has reasonable cause to believe, that a Hazardous Substance has come to be
located in, on, under or about the Premises or the Building, other than as previously consented to by Lessor, Lessee shall
immediately give Lessor written notice thereof, together with a copy of any statement, report, notice, registration, application, permit,
business plan, license, claim, action, or proceeding given to, or received from, any governmental authority or private party concerning
the presence, spill, release, discharge of, or exposure to, such Hazardous Substance including but not limited to all such documents
as may be involved in any Reportable Use involving the Premises. Lessee shall not cause or permit any Hazardous Substance to be
spilled or released in, on, under or about the Premises (including, without limitation, through the plumbing or sanitary sewer
system).

(c) Indemnification. Lessee shall indemnify, protect, defend and hold Lessor, its agents, employees, lenders and ground lessor,
if any, and the Premises, harmless from and against any and all damages, liabilities, judgments, costs, claims, liens, expenses,
penalties, loss of permits and attorneys' and consultants' fees arising out of or involving any Hazardous Substance brought onto the
Premises by or for Lessee or by anyone under Lessee's control. Lessee's obligations under this Paragraph 6.2(c) shall include, but
not be limited to, the effects of any contamination or injury to person, property or the environment created or suffered by Lessee, and
the cost of investigation (including consultants' and attorneys' fees and testing), removal, remediation, restoration and/or abatement
thereof, or of any contamination therein involved, and shall survive the expiration or earlier termination of this Lease. No termination,
cancellation or release agreement entered into by Lessor and Lessee shall release Lessee from its obligations under this Lease with
respect to
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Hazardous Substances, unless specifically so agreed by Lessor in writing at the time of such agreement. *INSERT 6.2(c)

Hazardous Substances, unless specifically so agreed by Lessor in writing at the time of such agreement. *INSERT 6.2(c)

6.3 Lessee's Compliance with Requirements. Lessee shall, at Lessee's sole cost and expense, fully, diligently and in a timely
manner, comply with all "Applicable Requirements," which term is used in this Lease to mean all laws, rules, regulations, ordinances,
directives, covenants, easements and restrictions of record, permits, the requirements of any applicable fire insurance underwriter or rating
bureau, relating in any manner to the Premises (including but not limited to matters pertaining to (i) industrial hygiene, (ii) environmental
conditions on, in, under or about the Premises, including soil and groundwater conditions, and (iii) the use, generation, manufacture,
production, installation, maintenance, removal, transportation, storage, spill, or release of any Hazardous Substance), now in effect or which
may hereafter come into effect. Lessee shall, within five (5) days after receipt of Lessor's written request, provide Lessor with copies of all
documents and information, including but not limited to permits, registrations, manifests, applications, reports and certificates, evidencing
Lessee's compliance with any Applicable Requirements reasonably specified by Lessor, and shall immediately upon receipt, notify Lessor in
writing (with copies of any documents involved) of any threatened or actual claim, notice, citation, warning, complaint or report pertaining to
or involving failure by Lessee or the Premises to comply with any Applicable Requirements.
6.4 Inspection; Compliance with Law. Lessor, Lessor's agents, employees, contractors and designated representatives, and the
holders of any mortgages, deeds of trust or ground leases on the Premises ("Lenders") shall have the right to enter the Premises at any time
in the case of an emergency, and otherwise at reasonable times and upon 24 hours advance notice for the purpose of inspecting the condition
of the Premises and for verifying compliance by Lessee with this Lease and all Applicable Requirements (as defined in Paragraph 6.3), and
Lessor shall be entitled to employ experts and/or consultants in connection therewith to advise Lessor with respect to Lessee's activities,
including but not limited to Lessee's installation, operation, use, monitoring, maintenance, or removal of any Hazardous Substance on or
from the Premises. The costs and expenses of any such inspections shall be paid by the party requesting same, unless a violation of
Applicable Requirements or a contamination, caused or materially contributed to by Lessee, is found to exist or to be imminent, or unless
the inspection is ordered by a governmental authority as the result of any such existing or imminent violation or contamination. In such case,
Lessee shall upon request reimburse Lessor or Lessor's Lender, as the case may be, for the costs and expenses of such inspections.

7.

Maintenance, Repairs, Utility Installations, Trade Fixtures and Alterations.
7.1 Lessee's Obligations.
(a) Subject to the provisions of Paragraphs 2.2 (Condition), 2.3 (Compliance with Covenants, Restrictions and Building Code),
7.2 (Lessor's Obligations), 9 (Damage or Destruction), and 14 (Condemnation), Lessee shall, at Lessee's sole cost and expense and
at all times, keep the Premises and every part thereof in good order, condition and repair (whether or not such portion of the Premises
requiring repair, or the means of repairing the same, are reasonably or readily accessible to Lessee, and whether or not the need for
such repairs occurs as a result of Lessee's use, any prior use, the elements or the age of such portion of the Premises), including,
without limiting the generality of the foregoing, all equipment or facilities separately serving the Premises, such as plumbing,
heating, air conditioning, ventilating, electrical, lighting facilities, boilers, fired or unfired pressure vessels, fire hose connections if
within the Premises, fixtures, interior walls, interior surfaces of exterior walls, ceilings, floors, windows, doors, plate glass, and
skylights, but excluding any items which are the responsibility of Lessor pursuant to Paragraph 7.2 below. Lessee, in keeping the
Premises in good order, condition and repair, shall exercise and perform good maintenance practices.
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(b) If Lessee falls to perform Lessee's obligations under this Paragraph 7.1, Lessor may enter upon the Premises after ten
(10) days' prior written notice to Lessee (except in the case of an emergency, in which case no notice shall be required), perform such
obligations on Lessee's behalf, and put the Premises in good order, condition and repair, in accordance with Paragraph 13.2 below.

7.2 Lessor's Obligations. Subject to the provisions of Paragraphs 2.2 (Condition), 2.3 (Compliance with Covenants, Restrictions and
Building Code), 4.2 (Common Area Operating Expenses), 6 (Use), 7.1 (Lessee's Obligations), 9 (Damage or Destruction) and 14
(Condemnation), Lessor, subject to reimbursement pursuant to Paragraph 4.2, shall keep in good order, condition and repair the
foundations, exterior walls, structural condition of interior bearing walls, exterior roof, fire sprinkler and/or standpipe and hose (if located in
the Common Areas) or other automatic fire extinguishing system including fire alarm and/or smoke detection systems and equipment, fire
hydrants, parking lots, walkways, parkways, driveways, landscaping, fences, signs and utility systems serving the Building and Common
Areas and all parts thereof, as well as providing the services for which there is a Common Area Operating Expense pursuant to
Paragraph 4.2. Lessor shall not be obligated to paint the exterior or interior surfaces of exterior walls nor shall Lessor be obligated to
maintain, repair or replace windows, doors or plate glass of the Premises. Lessee expressly waives the benefit of any statute now or
hereafter in effect which would otherwise afford Lessee the right to make repairs at Lessor's expense or to terminate this Lease because of
Lessor's failure to keep the Building, Industrial Center or Common Areas in good order, condition and repair. *INSERT 7.2

7.3 Utility Installations, Trade Fixtures, Alterations.
(a) Definitions; Consent Required. The term "Utility Installations" is used in this Lease to refer all air lines, power panels,
electrical distribution, security, fire protection systems, communications systems, lighting fixtures, heating, ventilating and air
conditioning equipment, plumbing, and fencing in, on or about the Premises. The term "Trade Fixtures" shall mean Lessee's
machinery and equipment which can be removed without doing material damage to the Premises. The term "Alterations" shall mean
any modification of the improvements on the Premises which are provided by Lessor under the terms of this Lease, other than Utility
Installations or Trade Fixtures. "Lessee-Owned Alterations and/or Utility Installations" are defined as Alterations and/or Utility
Installations made by Lessee that are not yet owned by Lessor pursuant to Paragraph 7.4(a). Lessee shall not make nor cause to be
made any Alterations or Utility Installations in, on, under or about the Premises without Lessor's prior written consent which shall not
be unreasonably withheld. Lessee may, however, make non-structural Utility Installations to the Interior of the Premises (excluding

the roof) without Lessor's consent but upon notice to Lessor, so long as they are not visible from the outside of the Premises, do not
involve puncturing, relocating or removing the roof or any existing walls, or changing or interfering with the fire sprinkler or fire
detection systems and the cumulative cost thereof during the term of this Lease as extended does not exceed $2,500.00.
(b) Consent. Any Alterations or Utility Installations that Lessee shall desire to make and which require the consent of the Lessor
shall be presented to Lessor in written form with detailed plans. All consents given by Lessor, whether by virtue of Paragraph 7.3(a) or
by subsequent specific consent, shall be deemed conditioned upon: (i) Lessee's acquiring all applicable permits required by
governmental authorities; (ii) the furnishing of copies of such permits together with a copy of the plans and specifications for the
Alteration or Utility Installation to Lessor prior to commencement of the work thereon; and (iii) the compliance by Lessee with all
conditions of said permits in a prompt and expeditious manner. Any Alterations or Utility Installations by Lessee during the term of
this Lease shall be done in a good and workmanlike manner, with good and sufficient materials; and be in compliance with all
Applicable Requirements. Lessee shall promptly upon completion thereof furnish Lessor with as-built plans and specifications
therefor. Lessor may,
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(but without obligation to do so) condition its consent to any requested Alteration or Utility Installation that costs $2,500.00 or more
upon Lessee's providing Lessor with a lien and completion bond in amount equal to one and one-half times the estimated cost of
such Alteration or Utility Installation. *INSERT 7.3
(c) Lien Protection. Lessee shall pay when due all claims for labor or materials furnished or alleged to have been furnished to or
for Lessee at or for use on the Premises, which claims are or may be secured by any mechanic's or materialmen's lien against the
Premises or any interest therein. Lessee shall give Lessor not less than ten (10) days' notice prior to the commencement of any work
in, on, or about the Premises, and Lessor shall have the right to post notices of non-responsibility in or on the Premises as provided
by law. If Lessee shall, in good faith, contest the validity of any such lien, claim or demand, then Lessee shall, at its sole expense,
defend and protect itself, Lessor and the Premises against the same and shall pay and satisfy any such adverse judgment that may
be rendered thereon before the enforcement thereof against the Lessor or the Premises. If Lessor shall require, Lessee shall furnish
to Lessor a surety bond satisfactory to Lessor in an amount equal to one and one-half times the amount of such contested lien claim
or demand, indemnifying Lessor against liability for the same, as required by law for the holding of the Premises free from the effect
of such lien or claim. In addition, Lessor may require Lessee to pay Lessor's reasonable attorneys' fees and costs in participating in
such action if Lessor shall decide it is to its best interest to do so.

7.4 Ownership, Removal, Surrender, and Restoration.
(a) Ownership. Subject to Lessor's right to require their removal and to cause Lessee to become the owner thereof as
hereinafter provided in this Paragraph 7.4, all Alterations and Utility Installations made to the Premises by Lessee shall be the
property of and owned by Lessee, but considered a part of the Premises. Unless otherwise instructed per Subparagraph 7.4(b) hereof,
all Lessee-Owned Alterations and Utility Installations shall, at the expiration or earlier termination of this Lease, become the property
of Lessor and remain upon the Premises and be surrendered with the Premises by Lessee.
(b) Removal. Unless otherwise agreed in writing. Lessor may *INSERT 7.4(b) require that any or all Lessee-Owned Alterations
or Utility Installations be removed by the expiration or earlier termination of this Lease, notwithstanding that their Installation may
have been consented to by Lessor. Lessor may require the removal at any time of all or any part of any Alterations or Utility
Installations made without the required consent of Lessor.

(c) Surrender/Restoration. Lessee shall surrender the Premises by the end of the last day of the Lease term or any earlier
termination date, clean and free of debris and in good operating order, condition and state of repair, ordinary wear and tear excepted
and subject to Paragraph 9 below. Ordinary wear and tear shall not include any damage or deterioration that would have been
prevented by good maintenance practice or by Lessee performing all of its obligations under this Lease. Except as otherwise agreed or
specified herein, the Premises, as surrendered, shall include the Alterations and Utility Installations. The obligation of Lessee shall
include the repair of any damage occasioned by the installation, maintenance or removal of Lessee's Trade Fixtures, furnishings,
equipment and Lessee-Owned Alterations and Utility Installations, as well as the removal of any storage tank installed by or for
Lessee, and the removal, replacement, or remediation of any soil, material or ground water contaminated by Lessee, all as may then
be required by Applicable Requirements and/or good practices. Lessee's Trade Fixtures shall remain the property of Lessee and shall
be removed by Lessee subject to its obligation to repair and restore the Premises per this Lease. *INSERT 7.4(c)
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8.

Insurance; Indemnity.

8.1 Payment of Premiums. The cost of the premiums for the insurance policies maintained by Lessor under this Paragraph 8 shall be
a Base Year Common Area Operating Expense pursuant to Paragraph 4.2 hereof. Premiums for policy periods commencing prior to, or
extending beyond, the term of this Lease shall be prorated to coincide with the corresponding Commencement Date or Expiration Date.

8.2 Liability Insurance.
(a) Carried by Lessee. Lessee shall obtain and keep in force during the term of this Lease a Commercial General Liability policy
of insurance protecting Lessee, Lessor and any Lender(s) whose names have been provided to Lessee in writing (as additional
insureds) against claims for bodily injury, personal injury and property damage based upon, involving or arising out of the ownership,
use, occupancy or maintenance of the Premises as and all areas appurtenant thereto. Such insurance shall be on an occurrence basis
providing single limit coverage in an amount not less than $1,000,000 per occurrence with an "Additional Insured-Managers or
Lessors of Premises" endorsement and contain the "Amendment of the Pollution Exclusion" endorsement for damage caused by
heat, smoke or fumes from a hostile fire. The policy shall not contain any intra-insured exclusions as between insured persons or
organizations, but shall include coverage for liability assumed under this Lease as an "insured contract" for the performance of
Lessee's indemnity obligations under this Lease. The limits of said insurance required by this Lease or as carried by Lessee shall not
however, limit the liability of Lessee nor relieve Lessee of any obligation hereunder. All insurance to be carried by Lessee shall be
primary to and not contributory with any similar insurance carried by Lessor, whose insurance shall be considered excess insurance
only.
(b) Carried by Lessor. Lessor shall also maintain liability insurance described in Paragraph 8.2(a) above, in addition to and not
in lieu of, the insurance required to be maintained by Lessee. Lessee shall not be named as an additional insured therein.

8.3 Property Insurance-Building, Improvements and Rental Value.

(a) Building and Improvements. Lessor shall obtain and keep in force during the term of this Lease a policy or policies in the
name of Lessor, with loss payable to Lessor and to any Lender(s), insuring against loss or damage to the Premises. Such insurance
shall be for full replacement cost as the same shall exist from time to time, or the amount required by any Lender(s), but in no event
more than the commercially reasonable and available insurable value thereof if, by reason of the unique nature or age of the
improvements involved, such latter amount is less than full replacement cost. Lessee-Owned Alterations and Utility Installations,
Trade Fixtures and Lessee's personal property shall be insured by Lessee pursuant to Paragraph 8.4. If the coverage is available and
commercially appropriate, Lessor's policy or policies shall insure against all risks of direct physical loss or damage (except the perils of
flood and/or earthquake unless required by a Lender), including coverage for any additional costs resulting from debris removal and
reasonable amounts of coverage for the enforcement of any ordinance or law regulating the reconstruction or replacement of any
undamaged sections of the Building required to be demolished or removed by reason of the enforcement of any building, zoning,
safety or land use laws as the result of a covered loss, but not including plate glass insurance. Said policy or policies shall also contain
an agreed valuation provision in lieu of any co-insurance clause, waiver of subrogation, and inflation guard protection causing an
increase in the annual property insurance coverage amount by a factor of not less than the adjusted U.S. Department of Labor
Consumer Price Index for All Urban Consumers for the city nearest to where the Premises are located.
(b) Rental Value. Lessor shall also obtain and keep in force during the term of this Lease a policy or policies in the name of
Lessor, with loss payable to Lessor and any Lender(s), insuring
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the loss of the full rental and other charges payable by all lessees of the Building to Lessor for one year (including all Real Property
Taxes, Insurance costs, Lessee's share of any increases in Common Area Operating Expenses and any scheduled rental increases).
Said insurance may provide that in the event the Lease is terminated by reason of an insured loss, the period of indemnify for such
coverage shall be extended beyond the date of the completion of repairs or replacement of the Premises, to provide for one full year's
loss of rental revenues from the date of any such loss. Said insurance shall contain an agreed valuation provision in lieu of any coinsurance clause, and the amount of coverage shall be adjusted annually to reflect the projected rental income, Real Property Taxes,
insurance premium costs and other expenses, if any, otherwise payable, for the next 12-month period. Common Area Operating
Expenses shall include any commercially- reasonable deductible amount in the event of such loss.
(c) Adjacent Premises. Lessee shall pay for any increase in the premiums for the property insurance of the Building and for the
Common Areas or other buildings in the Industrial Center if said increase is caused by Lessee's acts, omissions, use or occupancy of
the Premises.

(d) Lessee's Improvements. Since Lessor is the Insuring Party, Lessor shall not be required to insure Lessee-Owned
Alterations and Utility Installations unless the item in question has become the property of Lessor under the terms of this Lease.

8.4 Lessee's Property Insurance. Subject to the requirements of Paragraph 8.5, Lessee at its cost shall either by separate policy or, at
Lessor's option, by endorsement to a policy already carried, maintain insurance coverage on all of Lessee's personal property, Trade Fixtures
and Lessee-Owned Alterations and Utility Installations in, on, or about the Premises similar in coverage to that carried by Lessor as the
Insuring Party under Paragraph 8.3(a).
8.5 Insurance Policies. Insurance required hereunder shall be in companies duty licensed to transact business in this state where the
Premises are located, and maintaining during the policy term a "General Policyholders Rating" of at least B+, V, or such other rating as may
be required by a Lender, as set forth in the most current issue of "Best's Insurance Guide." Lessee shall not do or permit to be done anything
which shall invalidate the insurance policies referred to in this Paragraph 8. Lessee shall cause to be delivered to Lessor, within seven
(7) days after the earlier of the Early Possession Date or the Commencement Date certified copies of, or certificates evidencing the existence
and amounts of, the insurance required under Paragraph 8.2(a) and 8.4. No such policy shall be cancelable or subject to modification except

after thirty (30) days' prior written notice to Lessor. Lessee shall at least thirty (30) days prior to the expiration of such policies, furnish Lessor
with evidence of renewals or "insurance binders" evidencing renewal thereof, or Lessor may order such insurance and charge the cost
thereof to Lessee, which amount shall be payable by Lessee to Lessor upon demand.
8.6 Waiver of Subrogation. Without affecting any other rights or remedies, Lessee and Lessor each hereby release and relieve the
other, and waive their entire right to recover damages (whether in contract or in tort) against the other, for loss or damage to their property
arising out of or incident to the perils required to be insured against under Paragraph 8. The effect of such releases and waivers of the right to
recover damages shall not be limited by the amount of insurance carried or required, or by any deductibles applicable thereto. Lessor and
Lessee agree to have their respective insurance companies issuing property damage insurance waive any right to subrogation that such
companies me have against Lessor or Lessee, as the case may be, so long as the insurance is not invalidated thereby.

8.7 Indemnity. Except for Lessor's negligence, willful misconduct and/or breach of this Lease, Lessee shall indemnify, protect, defend
and hold harmless the Premises, Lessor and its agents, Lessor's master or ground lessor, partners and Lenders, from and against any and
all claims, loss of rents and/or damages, costs, liens, judgments, penalties, loss of permits, attorneys' and consultants' fees, expenses
and/or liabilities arising out of, involving, or in connection with, the occupancy of the Premises by Lessee, the conduct at Lessee's business,
any act, omission or neglect of Lessee, its agents, contractors,
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employees or invitees, and out of any Default or Breach by Lessee in the performance in a timely manner of any obligation on Lessee's part
to be performed under this Lease. The foregoing shall include, but not be limited to, the defense or pursuit of any claim or any action or
proceeding involved therein, and whether or not (in the case of claims made against Lessor) litigated and/or reduced to judgment. In case any
action or proceeding be brought against Lessor by reason of any of the foregoing matters. Lessee upon notice from Lessor shall defend the
same at Lessee's expense by counsel reasonably satisfactory to Lessor and Lessor shall cooperate with Lessee in such defense. Lessor
need not have first paid any such claim in order to be so indemnified.
8.8 Exemption of Lessor from Liability. Except for Lessor's, or its employees' or agents' negligence, willful misconduct or breach of this
Lease, Lessor shall not be liable for injury or damage to the person or goods, wares, merchandise or other property of Lessee, Lessee's
employees, contractors, invitees, customers, or any other person in or about the Premises, whether such damage or injury is caused by or
results from fire, steam, electricity, gas, water or rain, or from the breakage, leakage, obstruction or other defects of pipes, fire sprinklers,
wires, appliances, plumbing, air conditioning or lighting fixtures, or from any other cause, whether said injury or damage results from
conditions arising upon the Premises or upon other portions of the Building of which the Premises are a part, from other sources or places,
and regardless of whether the cause of such damage or injury or the means of repairing the same is accessible or not. Lessor shall not be
liable for any damages arising from any act or neglect of any other lessee of Lessor nor from the failure by Lessor to enforce the provisions of
any other lease in the Industrial Center.
9.

Damage or Destruction.

9.1 Definitions.
(a) "Premises Partial Damage" shall mean damage or destruction to the Premises, other than Lessee-Owned Alterations and
Utility Installations, the repair cost of which damage or destruction is less than fifty percent (50%) of the then Replacement Cost (as
defined in Paragraph 9.1(d)) of the Premises (excluding Lessee-Owned Alterations and Utility Installations and Trade Fixtures)
immediately prior to such damage or destruction.
(b) "Premises Total Destruction" shall mean damage or destruction to the Premises, other than Lessee-Owned Alterations and
Utility Installations, the repair cost of which damage or destruction is fifty percent (50%) or more of the then Replacement Cost of the
Premises (excluding Lessee-Owned Alterations and Utility Installations and Trade Fixtures) immediately prior to such damage or
destruction. In addition, damage or destruction to the Building, other than Lessee-Owned Alterations and Utility Installations and
Trade Fixtures of any lessees of the Building, the cost of which damage or destruction is fifty percent (50%) or more of the then
Replacement Cost (excluding Lessee-Owned Alterations and Utility Installations and Trade Fixtures of any lessees of the Building) of
the Building shall, at the option of Lessor, be deemed to be Premises Total Destruction.
(c) "Insured Loss" shall mean damage or destruction to the Premises, other than Lessee-Owned Alterations and Utility
Installations and Trade Fixtures, which was caused by an event required to be covered by the insurance described in Paragraph 8.3(a)
irrespective of any deductible amounts or coverage limits involved.

(d) "Replacement Cost" shall mean the cost to repair or rebuild the improvements owned by Lessor at the time of the
occurrence to their condition existing immediately prior thereto, including demolition, debris removal and upgrading required by the
operation of applicable building codes, ordinances or laws, and without deduction for depreciation.
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(e) "Hazardous Substance Condition" shall mean the occurrence or discovery of a condition involving the presence of, or a
contamination by, a Hazardous Substance as defined in Paragraph 6.2(a), in, on, or under the Premises.

9.2 Premises Partial Damage—Insured Loss. If Premises Partial Damage that is an Insured Loss occurs, then Lessor shall, at
Lessor's expense, repair such damage (but not Lessee's Trade Fixtures or Lessee-Owned Alterations and Utility Installations) an soon as
reasonably possible and this Lease shall continue in full force and effect. In the event, however, that there is a shortage of insurance proceeds
and such shortage is due to the fact that, by reason of the unique nature of the improvements in the Premises, full replacement cost
insurance coverage was not commercially reasonable and available, Lessor shall have no obligation to pay for the shortage in insurance
proceeds or to fully restore the unique aspects of the Premises unless Lessee provides Lessor with the funds to cover same, or adequate
assurance thereof, within ten (10) days following receipt of written notice of such shortage and request therefor. If Lessor receives said funds
or adequate assurance thereof within said ten (10) day period, Lessor shall complete them as soon as reasonably possible and this Lease
shall remain in full force and effect. If Lessor does not receive such funds or assurance within said period, Lessor may nevertheless elect by
written notice to Lessor within ten (10) days thereafter to make such restoration and repair as is commercially reasonable with Lessor paying
any shortage in proceeds, in which case this Lease shall remain in full force and effect. If Lessor does not receive such funds or assurance
within such ten (10) day period, and if Lessor does not so elect to restore and repair, then this Lease shall terminate sixty (60) days following
the occurrence of the damage or destruction. Unless otherwise agreed, Lessee shall in no event have any right to reimbursement from
Lessor for any funds contributed by Lessee to repair any such damage or destruction. Premises Partial Damage due to flood or earthquake
shall be subject to Paragraph 9.3 rather than Paragraph 9.2, notwithstanding that there may be some insurance coverage, but the not
proceeds of any such insurance shall be made available for the repairs if made by either Party.
9.3 Partial Damage—Uninsured Loss. If Premises Partial Damage that is not an Insured Loss occurs, unless caused by a negligent or
willful act of Lessee (in which event Lessee shall make the repairs at Lessee's expense and this Lease shall continue in full force and effect),
Lessor may at Lessor's option, either (i) repair such damage as soon as reasonably possible at Lessor's expense, in which event this Lease
shall continue in full force and effect, or (ii) give written notice to Lessee within thirty (30) days after receipt by Lessor of knowledge of the
occurrence of such damage of Lessor's desire to terminate this Lease as of the date sixty (60) days following the date at such notice. In the
event Lessor elects to give such notice of Lessor's intention to terminate this Lease, Lessee shall have the right within ten (10) days after the
receipt of such notice to give written notice to Lessor of Lessee's commitment to pay for the repair of such damage totally at Lessee's expense
and without reimbursement from Lessor. Lessee shall provide Lessor with the required funds or satisfactory assurance thereof within thirty
(30) days following such commitment from Lessee. In such event this Lease shall continue in full force and effect, and Lessor shall proceed
to make such repairs as soon as reasonably possible after the required funds are available. If Lessee does not give such notice and provide
the funds or assurance thereof within the times specified above, this Lease shall terminate as of the date of the occurrence of such damages.
9.4 Total Destruction. Notwithstanding any other provision hereof, if Premises Total Destruction occurs (including any destruction
required by any authorized public authority), this Lease shall as of the date of such Premises Total Destruction, whether or not the damage or
destruction is an Insured Loss or was caused by a negligent or willful act of Lessee. In the event, however, that the damage or destruction
was caused by Lessee, Lessor shall have the right to recover Lessor's damages from Lessee except as released and waived in
Paragraph 9.7.
9.5 Damage Near End of Term. If at any time during the last six (6) months of the term of this Lease there is damage for which the cost
to repair exceeds two month's Base Rent, whether or not an
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Insured Loss, either party may terminate this Lease effective sixty (60) days following the date or occurrence of such damage by giving
written notice to the other party of its election to do so within thirty (30) days after the date of occurrence of such damage. Provided, however, if
Lessee at that time has an exercisable option to extend this Lease or to purchase the Premises, then Lessee may preserve this Lease by
(a) exercising such option, and (b) providing Lessor with any shortage in insurance proceeds (or adequate assurance thereof) needed to make
the repairs on or before the earlier of (i) the date which is ten (10) days after Lessee's receipt of Lessor's written notice purporting to terminate
this Lease, or (ii) the day prior to the date upon which such option expires. If Lessee duly exercises such option during such period and
provides Lessor with funds (or adequate assurance thereof) to cover any shortage in insurance proceeds, Lessor shall, at Lessor's expense
repair such damage as soon as reasonably possible and this Lease shall continue in full force and effect. If Lessee falls to exercise such
option and provide such funds or assurance during such period, then this Lease shall terminate as of the date set forth in the first sentence of
this Paragraph 9.5.
9.6 Abatement of Rent; Lessee's Remedies.
(a) In the event of (i) Premises Partial Damage or (ii) Hazardous Substance Condition for which Lessee is not legally
responsible, the Base Rent, Common Area Operating Expenses and other charges, if any, payable by Lessee hereunder for the
period during which such damage or condition, its repair, remediation or restoration continues, shall be abated in proportion to the
degree to which Lessee's use of the Premises is impaired. Except for abatement of Base Rent, Common Area Operating Expenses
and other charges, if any, as aforesaid, all other obligations of Lessee hereunder shall be performed by Lessee, and Lessee shall
have no claim against Lessor for any damage suffered by reason of any such damage, destruction, repair, remediation or restoration.
*INSERT 9.6(a)
(b) If Lessor shall be obligated to repair or restore the Premises under the provisions of this Paragraph 9 and shall not
commence, in a substantial and meaningful way, the repair or restoration of the Premises within ninety (90) days after such
obligation shall accrue, Lessee may, at any time prior to the commencement of such repair or restoration, give written notice to Lessor
and to any Lenders of which Lessee has actual notice of Lessee's election to terminate this Lease on a date not less than sixty
(60) days following the giving of such notice. If Lessee gives such notice to Lessor and such Lenders and such repair or restoration is

not commenced within thirty (30) days after receipt of such notice, this Lease shall terminate as of the date specified in said notice. If
Lessor or a Lender commences the repair or restoration of the Premises within thirty (30) days after the receipt of such notice, this
Lease shall continue in full force and effect. "Commence" as used in this Paragraph 9.6 shall mean either the unconditional
authorization of the preparation of the required plans, or the beginning of the actual work on the Premises, whichever occurs first.
*INSERT 9.6(b)
9.7 Hazardous Substance Conditions. If a Hazardous Substance Condition occurs, unless Lessee is legally responsible therefor (in
which case Lessee shall make the investigation and remediation thereof required by Applicable Requirements and this Lease shall continue
in full force and effect but subject to Lessor's rights under Paragraph 6.2(c) and Paragraph 13). Lessor may at Lessor's option either
(i) investigate and remediate such Hazardous Substance Condition, if required, as soon as reasonably possible at Lessor's expense. In
which event this Lease shall continue in full force and effect, or (ii) if the estimated cost to investigate and remediate such condition exceeds
twelve (12) times the then monthly Base Rent or $100,000 whichever is greater, give written notice to Lessee within thirty (30) days after
receipt by Lessor of knowledge of the occurrence of such Hazardous Substance Condition of Lessor's desire to terminate the Lease as of the
date sixty (60) days following the date of such notice. In the event Lessor elects to give such notice of Lessor's intention to terminate this
Lease, Lessee shall have the right within ten (10) days after the receipt of such notice [*INSERT 9.7] to give written notice to Lessor of
Lessee's commitment to pay for the excess cost of (a) investigation and
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remediation of such Hazardous Substance Condition to the extent required by Applicable Requirements, over (b) an amount equal to twelve
(12) times the then monthly Base Rent or $100,000, whichever is greater. Lessee shall provide Lessor with the funds required of Lessee or
satisfactory assurance thereof within thirty (30) days following said commitment by Lessee. In such event this Lease shall continue in full
force and effect and Lessor shall proceed to make such investigation and remediation as soon as reasonably possible after the required funds
are available. If Lessee does not give such notice and provide the required funds or assurance thereof within the time period specified above,
this Lease shall terminate as of the date specified in Lessor's notice of termination.
Termination—Advance Payments. Upon termination of this Lease pursuant to this Paragraph 9, Lessor shall return to Lessee any
advance payment made by Lessee to Lessor and so much of Lessee's Security Deposit as has not been, or is not then required to be, used
by Lessor under the terms of this Lease.
9.8 Waiver of Statutes. Lessor and Lessee agree that the terms of this Lease shall govern the effect of any damage to or destruction of
the Premises and the Building with respect to the termination of this Lease and hereby waive the provisions of any present or future statute
to the extent it is inconsistent herewith.
10.

Real Property Taxes.

10.1 Payment of Taxes. Lessor shall pay the Real Property Taxes, as defined in Paragraph 10.2, applicable to the Industrial Center, and
except as otherwise provided in Paragraph 10.3, any such amounts shall be included in the calculation Base Year Common Area Operating
Expenses in accordance with the provision of Paragraph 4.2.
10.2 Real Property Tax Definition. As used herein, the term "Real Property Taxes" shall include any form of real estate tax or
assessment, general, special, ordinary or extraordinary, and any license fee, commercial rental tax, improvement bond or bonds, levy or tax
(other than inheritance, personal income or estate taxes) imposed upon the Industrial Center by any authority having the direct or indirect
power to tax, including any city, state or federal government, or any school, agricultural, sanitary, fire, street drainage, or other improvement
district thereof, levied against any legal or equitable interest of Lessor in the Industrial Center or any portion thereof, Lessor's right to rent or
other income therefrom, and/or Lessor's business of leasing the Premises. The term "Real Property Taxes" shall also include, any tax, fee,
levy, assessment or charge, or any increase therein, imposed by reason of events occurring, or changes in Applicable Law taking effect,
during the term of this Lease, including but not limited to a change in the ownership of the Industrial Center or in the improvements thereon,
the execution of this Lease, or any modification, amendment or transfer thereof, and whether or not contemplated by the Parties. In
calculating Real Property Taxes for any calendar year, the Real Property Taxes for any real estate tax year shall be included in the calculation
of Real Property Taxes for such calendar year based upon the number of days which such calendar year and tax year have in common.
*INSERT 10.2

10.3 Additional Improvements. Common Area Operating Expenses shall not include Real Property Taxes specified in the tax assessor's
records and work sheets as being caused by additional improvements placed upon the Industrial Center by other lessees or by Lessor for the
exclusive enjoyment of such other lessees. Notwithstanding Paragraph 10.1 hereof, Lessee shall, however, pay to Lessor at the time
Lessee's share of any increase in Common Area Operating Expenses are payable under Paragraph 4.2, the entirety of any increase in Real
Property Taxes if assessed solely by reason of Alterations, Trade Fixtures or Utility Installations placed upon the Premises by Lessee or at
Lessee's request.

10.4 Joint Assessment. It the Building is not separately assessed, Real Property Taxes allocated to the Building shall be an equitable
proportion of the Real Property Taxes for all of the land and
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improvements included within the tax parcel assessed, such proportion to be determined by Lessor from the respective valuations assigned

in the assessor's work sheets or such other information as may be reasonably available. Lessor's reasonable determination thereof, in good
faith, shall be conclusive.
10.5 Lessee's Property Taxes. Lessee shall pay prior to delinquency all taxes assessed against and levied upon Lessee-Owned
Alterations and Utility Installations, Trade Fixtures, furnishings, equipment and all personal property of Lessee contained in the Premises or
stored within the Industrial Center. When possible, Lessee shall cause its Lessee-Owned Alterations and Utility Installations, Trade
Fixtures, furnishings, equipment and all other personal property to be assessed and billed separately from the real property of Lessor. It any
of Lessee's said property shall be assessed with Lessor's real property, Lessee shall pay Lessor the taxes attributable to Lessee's property
within ten (10) days after receipt of a written statement setting forth the taxes applicable to Lessee's property.

11. Utilities. Lessee shall pay directly for all utilities and services separately-metered to the Premises, including but not limited to electricity,
telephone, security, gas and cleaning of the Premises, together with any taxes thereon. If any such utilities or services are not separately
metered to the Premises or separately billed to the Premises, Lessee shall pay to Lessor a reasonable proportion as part of the Common
Area Operating Expenses subject to Paragraph 51.

12.

Assignment and Subletting
12.1 Lessor's Consent Required.
(a) Lessee shall not voluntarily or by operation of law assign, transfer, mortgage or otherwise transfer or encumber (collectively,
"assign") or sublet all or any part of Lessee's interest in this Lease or in the Premises without Lessor's prior written consent given
under and subject to the terms of Paragraph 36.
(b) Except for a Permitted Transfer (as defined below) a change in the control of the Lessee shall constitute an assignment
requiring Lessor's consent. *INSERT 12.1(b).

(c) The involvement of Lessee or its assets in any transaction, or series of transactions (by way of merger, sale, acquisition,
financing, refinancing, transfer, leveraged buy-out or otherwise), whether or not a formal assignment or hypothecation of this Lease or
Lessee's assets occurs, which results or will result in a reduction of the Net Worth of Lessee, as hereinafter defined, by an amount
equal to or greater than twenty-five percent (25%) of such Net Worth of Lessee as it was represented to Lessor at the time of full
execution and delivery of this Lease or at the time of the most recent assignment to which Lessor has consented, or as it exists
immediately prior to said transaction or transactions constituting such reduction, at whichever time said Net Worth of Lessee was or is
greater, shall be considered an assignment of this Lease by Lessee to which Lessor may reasonably withhold its consent "Net Worth
of Lessee" for purposes of this Lease shall be the net worth of Lessee (excluding any Guarantors) established under generally
accepted accounting principles consistently applied.
(d) Except for a Permitted Transfer an assignment or subletting of Lessee's interest in this Lease without Lessor's specific prior
written consent shall, at Lessor's option, be a Default curable after notice per Paragraph 13.1, or a non-curable Breach without the
necessity of any notice and grace period. If Lessor elects to treat such unconsented to assignment or subletting as a non-curable
Breach, Lessor shall have the right to either: (i) terminate this Lease, or (ii) upon thirty (30) days' written notice ("Lessor's Notice"),
increase the monthly Base Rent for the Premises to the greater of the then fair market rental value of the Premises, as reasonably
determined by Lessor, or one hundred ten percent (110%) of the Base Rent then in effect. Pending determination of the new fair
market rental value, if disputed by Lessee, Lessee shall pay the amount set forth in Lessor's Notice, with any overpayment credited
against the next installment(s) of Base Rent coming due, and any underpayment for the period retroactively to the
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effective date of the adjustment being due and payable immediately upon the determination thereof. Further, in the event of such
Breach and rental adjustment (i) the purchase price of any option to purchase the Premises held by Lessee shall be subject to similar
adjustment to the then fair market value as reasonably determined by Lessor (without the Lease being considered an encumbrance or
any deduction for depreciation or obsolescence, and considering the Premises at its highest and best use and in good condition) or one
hundred ten percent (110%) of the price previously in effect, (ii) any index-oriented rental or price adjustment formulas contained in
this Lease shall be adjusted to require that the base index be determined with reference to the index applicable to the time of such
adjustment, and (iii) any fixed rental adjustments scheduled during the remainder of the Lease term shall be increased in the same
ratio as the new rental bears to the Base Rent in effect immediately prior to the adjustment specified in Lessor's Notice.

(e) Lessee's remedy for any breach of this Paragraph 12.1 by Lessor shall be limited to compensatory damages and/or
injunctive relief.

12.2 Terms and Conditions Applicable to Assignment and Subletting.
(a) Regardless of Lessor's consent, any assignment or subletting shall not (i) be effective without the express written
assumption by such assignee or sublessee of the obligations of Lessee under this Lease, (ii) release Lessee of any obligations
hereunder, nor (iii) alter the primary liability of Lessee for the payment of Base Rent and other sums due Lessor hereunder or for the
performance of any other obligations to be performed by Lessee under this Lease.
(b) Lessor may accept any rent or performance of Lessee's obligations from any person other than Lessee pending approval or

disapproval of an assignment. Neither a delay in the approval or disapproval of such assignment nor the acceptance of any rent for
performance shall constitute a waiver or estoppel of Lessor's right to exercise its remedies for the Default or Breach by Lessee of any
of the terms, covenants or conditions of this Lease.
(c) The consent of Lessor to any assignment or subletting shall not constitute a consent to any subsequent assignment or
subletting by Lessee, or to any subsequent or successive assignment or subletting by the assignee or sublessee. However, Lessor
may consent to subsequent sublettings and assignments of the sublease or any amendments or modifications thereto without
notifying Lessee or anyone else liable under this Lease or the sublease and without obtaining their consent, and such action shall not
relieve such persons from liability under this Lease or the sublease.
(d) In the event of any Default or Breach of Lessee's obligation under this Lease. Lessor may proceed directly against Lessee,
any Guarantors or anyone also responsible for the performance of the Lessee's obligations under this Lease, including any
sublessee, without first exhausting Lessor's remedies against any other person or entity responsible, therefor to Lessor. or any
security hold by Lessor.

(e) Each request for consent to an assignment or subletting shall be in writing, accompanied by information relevant to Lessor's
determination as to the financial and operational responsibility and appropriateness of the proposed assignee or sublessee, including
but not limited to the intended use and/or required modification of the Premises. Lessee agrees to provide Lessor with such other or
additional information and/or documentation as may be reasonably requested by Lessor.

(f) Any assignee of, or sublessee under, this Lease shall, by reason of accepting such assignment or entering into such
sublease, be deemed, for the benefit of Lessor, to have assumed and agreed to conform and comply with each and every term,
covenant, condition and obligation herein to be observed or performed by Lessee during the term of said assignment or sublease,
other than such obligations as are contrary to or inconsistent with provisions of an assignment of sublease to which Lessor has
specifically consented in writing.
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12.3 Additional Terms and Conditions Applicable to Subletting. The following terms and conditions shall apply to any subletting by
Lessee of all or any part of the Premises and shall be deemed included in all subleases under this Lease whether or not expressly
incorporated therein:
(a) Lessee hereby assigns and transfers to Lessor all of Lessee's interest in all rentals and income arising from any sublease of
all or a portion of the Premises heretofore or hereafter made by Lessee, and Lessor may called such rent and income and apply same
toward Lessee's obligations under this Lease; provided, however, that until a Breach (as defined in Paragraph 13.1) shall occur in the
performance of Lessee's obligations under this Lease, Lessee may, except as otherwise provided in this Lease, receive, collect and
enjoy the rents accruing under such sublease. Lessor shall not, by reason of the foregoing provision or any other assignment of such
sublease to Lessor, nor by reason of the collection of the rents from a sublessee, be deemed liable to the sublessee for any failure of
Lessee to perform and comply with any of Lessee's obligations to such sublessee under such Sublease. Lessee hereby irrevocably
authorizes and directs any such sublessee, upon receipt of a written notice from Lessor stating that a Breach exists in the performance
of Lessee's obligations under this Lease, to pay to Lessor the rents and other charges due and to became due under the sublease.
Subleases shall rely upon any such statement and request from Lessor and shall pay such rents and other charges to Lessor without
any obligation or right to inquire as to whether such Breach exists and notwithstanding any notes from or claim from Lessee to the
contrary. Lessee shall have no right or claim against such subleases, or, until the Breach has been cured, against Lessor, for any
such rents and other charges so paid by said subleases to Lessor.
(b) In the event of a Breach by Lessee in the performance of its obligations under this Lease, Lessor, at its option and without
any obligation to do so, may require any sublessee to attorn to Lessor, in which event Lessor shall undertake the obligations of the
sublessor under such sublease from the time of the exercise of said option to the expiration of such sublease; provided, however,
Lessor shall not be liable for any prepaid rents or security deposit paid by such sublessee to such sublessor or for any other prior
defaults or breaches of such sublessor under such sublease.

(d) No sublessee under a sublease approved by Lessor shall further assign or sublet all or any part of the Premises without
Lessor's prior written consent.

(e) Lessor shall deliver a copy of any notice of Default or Breach by Lessee to the sublessee, who shall have the right to cure the
Default of Lessee within the grace period, if any, specified in such notice. The sublessee shall have a right of reimbursement and
offset from and against Lessee for any such Defaults cured by the sublessee.

13.

Default; Breach; Remedies.

13.1 Default; Breach. Lessor and Lessee agree that if an attorney is consulted by Lessor in connection with a Lessee Default or Breach
(as hereinafter defined), $350.00 is a reasonable maximum sum per such occurrence for legal services and costs in the preparation and
service of a notice of Default, and that Lessor may include the cost of such services and costs in said notice as rent due and payable to cure
said default. A "Default" by Lessee is defined as a failure by Lessee to observe, comply with or perform any of the terms, covenants,
conditions or rules applicable to Lessee under this Lease. A "Breach" by Lessee is defined as the occurrence of any one or more of the
following Defaults, and, where a grace period for cure after notice is specified herein, the failure by Lessee to cure such Default prior to the

expiration of the applicable grace period, and shall entitle Lessor to pursue the remedies set forth in Paragraphs 13.2 and/or 13.3:
(a) The vacating of the Premises without the intention to reoccupy same, or the abandonment of the Premises.
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(b) Except as expressly otherwise provided in this Lease, the failure by Lessee to make any payment of Base Rent, Lessee's
Share of Increases in Common Area Operating Expenses, or any other monetary payment required to be made by Lessee hereunder
as and when due, the failure by Lessee to provide Lessor with reasonable evidence of insurance or surety bond required under this
Lease, or the failure of Lessee to fulfill any obligation under this Lease which endangers or threatens life or property, where such
failure continues for a period of five (5) business days following written notice thereof by or on behalf of Lessor to Lessee.
(c) Except as expressly otherwise provided in this Lease, the failure by Lessee to provide Lessor with reasonable written
evidence (in duty executed original form, if applicable) of (i) compliance with Applicable Requirements per Paragraph 6.3, (ii) the
inspection, maintenance and service contracts required under Paragraph 7.1(b), (iii) the rescission of an unauthorized assignment or
subletting per Paragraph 12.1, (iv) a Tenancy Statement per Paragraphs 16 or 37, (v) the subordination or non-subordination of this
Lease per Paragraph 30, (vi) the guaranty of the performance of Lessee's obligations under this Lease if required under Paragraphs
1.11 and 37, (vii) the execution of any document requested under Paragraph 42 (easements), or (viii) any other documentation or
information which Lessor may reasonably require of Lessee under the terms at this lease, where any such failure continues for a
period of ten (10) days following written notice by or on behalf of Lessor to Lessee.
(d) A Default by Lessee as to the terms, covenants, conditions or provisions of this Lease, or of the rules adopted under
Paragraph 40 hereof that are to be observed, compiled with or performed by Lessee, other than those described in Subparagraphs
13.1(a), (b) or (c), above, where such Default continues for a period of thirty (30) days after written notice thereof by or on behalf of
Lessor to Lessee; provided, however, that if the nature of Lessee's Default is such that more than thirty (30) days are reasonably
required for its cure, then it shall not be deemed to be a Breach of this Lease by Lessee if Lessee commences such cure within said
thirty (30) day period and thereafter diligently prosecutes such cure to completion.

(e) The occurrence of any of the following events: (i) the making by Lessee of any general arrangement or assignment for the
benefit of creditors; (ii) Lessee's becoming a "debtor" as defined in 11 U.S. Code Section 101 or any successor statute thereto (unless,
in the case of a petition filed against Lessee, the same is dismissed within sixty (60) days); (iii) the appointment of a trustee or receiver
to take possession of substantially all of Lessee's assets located at the Premises or of Lessee's interest in this Lease, where
possession is not restored to Lessee within thirty (30) days; or (iv) the attachment, execution or other judicial seizure of substantially
all of Lessee's assets located at the Premises or of Lessee's interest in this Lease, where such seizure is not discharged within thirty
(30) days; provided, however, in the event that any provision of this Subparagraph 13.1(e) is contrary to any applicable law, such
provision shall be of no force or effect, and shall not affect the validity of the remaining provisions.
(f) The discovery by Lessor that any financial statement of Lessee or of any Guarantor, given to Lessor by Lessee or any
Guarantor, was materially false.
(g) If the performance of Lessee's obligations under this Lease is guaranteed: (i) the death of a Guarantor, (ii) the termination of
a Guarantor's liability with respect to this Lease other then in accordance with the terms of such guaranty, (iii) a Guarantor's
becoming insolvent or the subject of a bankruptcy filing, (iv) a Guarantor's refusal to honor the guaranty, or (v) a Guarantor's breach of
its guaranty obligation on an anticipatory breach basis, and Lessee's failure, within sixty (60) days following written notice by or on
behalf of Lessor to Lessee of any such event, to provide Lessor with written alternative assurances of security, which, when coupled
with the then existing resources of Lessee, equals or exceeds the combined financial resources of Lessee and the Guarantors that
existed at the time of execution of this Lease.
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13.2 Remedies. If Lessee fails to perform any affirmative duty or obligation of Lessee under this Lease, within ten (10) days after written
notice to Lessee (or in case of an emergency, without notice), Lessor may at its option (but without obligation to do so), perform such duty or
obligation on Lessee's behalf, including but not limited to the obtaining of reasonably required bonds, insurance policies, or governmental
licenses, permits or approvals. The costs and expenses of any such performance by Lessor shall be due and payable by Lessee to Lessor
upon invoice therefor. If any check given to Lessor by Lessee shall not be honored by the bank upon which it is drawn, Lessor, at its own
option, may require all future payments to be made under this Lease by Lessee to be made only by cashier's check *INSERT 13.2. In the
event of a Breach of this Lease by Lessee (as defined in Paragraph 13.1), with or without further notice or demand, and without limiting
Lessor in the exercise of any right or remedy which Lessor may have by reason of such Breach, Lessor may:
(a) Terminate Lessee's right to possession of the Premises by any lawful means, in which case this Lease and the term hereof
shall terminate and Lessee shall immediately surrender possession of the Premises to Lessor. In such event Lessor shall be entitled
to recover from Lessee: (i) the worth at the time of the award of the unpaid rent which had been earned at the time of termination;
(ii) the worth at the time of award of the amount by which the unpaid rent which would have been earned after termination until the
time of award exceeds the amount of such rental loss that the Lessee proves could have been reasonably avoided; (iii) the worth at the
time of award of the amount by which the unpaid rent for the balance of the term after the time of award exceed the amount of such
rental loss that the Lessee proves could be reasonably avoided; and (iv) any other amount necessary to compensate Lessor for all the

detriment proximately caused by the Lessee's failure to perform its obligations under this Lease or which in the ordinary course of
things would be likely to result therefrom, including but not limited to the cost of recovering possession of the Premises, expenses of
reletting, including necessary renovation and alteration of the Premises, reasonable attorneys' fees, and that portion of any leasing
commission paid by Lessor in connection with this Lease applicable to the unexpired term of this Lease. The worth at the time of
award of the amount referred to in provision (iii) of the immediately preceding sentence shall be computed by discounting such
amount at the discount rate of the Federal Reserve Bank of San Francisco or the Federal Reserve Bank District in which the
Premises are located at the time of award plus one percent (1%). Efforts by Lessor to mitigate damages caused by Lessee's Default or
Breach of this Lease shall not waive Lessor's right to recover damages under this Paragraph 13.2. If termination of this Lease is
obtained through the provisional remedy of unlawful detainer, Lessor shall have the right to recover in such proceeding the unpaid
rent and damages as are recoverable therein, or Lessor may reserve the right to recover all or any part thereof in a separate suit for
such rent and/or damages. If a notice and grace period required under Subparagraph 13.1(b), (c) or (d) was not previously given, a
notice to pay rent or quit or to perform or quit, as the case may be, given to Lessee under any statute authorizing the forfeiture of
leases for unlawful detainer shall also constitute the applicable notice for grace period purposes required by Subparagraph 13.1(b),(c)
or (d). In such case, the applicable grace period under the unlawful detainer status shall run concurrently after the one such statutory
notice, and the failure of Lessee to cure the Default within the greater of the two (2) such grace periods shall constitute both an
unlawful detainer and a Breach of this Lease entitling Lessor to the remedies provided for in this Lease and/or by said statute.
(b) Continue the Lease and Lessee's right to possession in effect (in California under California Civil Code Section 1951.4) after
Lessee's Breach and recover the rent as it becomes due, provided Lessee has the right to sublet or assign, subject only to reasonable
limitations. Lessor and Lessee agree that the limitations on assignment and subletting in this Lease are reasonable. Acts of
maintenance or preservation, efforts to relet the Premises, or the appointment of a receiver to protect the Lessor's interest under this
Lease, shall not constitute a termination of the Lessee's right to possession.
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(c) Pursue any other remedy now or hereafter available to Lessor under the laws or judicial decisions of the state wherein the
Premises are located.
(d) The expiration or termination of this Lease and/or the termination of Lessee's right to possession shall not relieve Lessee
from liability under any indemnity provisions at this Lease as to matters occurring or accruing during the term hereof or by reason of
Lessee's occupancy of the Premises.

13.3 Inducement Recapture in Event of Breach. Any agreement by Lessor for free or abated rent or other charges applicable to the
Premises, or the giving or paying by Lessor to or for Lessee of any cash or other bonus, inducement or consideration for Lessee's entering
into this Lease, all of which conditions are hereinafter referred to as "Inducement Provisions" shall be deemed conditioned upon Lessee's
full and faithful performance of all of terms, covenants and conditions of this Lease to be performed or observed by Lessee during the term
hereof as the same may be extended. Upon the occurrence of a Breach (as defined in Paragraph 13.1) of this Lease by Lessee, any such
Inducement Provision shall automatically be deemed deleted from this Lease and of further force or effect, and any rent, other charge, bonus,
inducement or consideration theretofore abated, given or paid by Lessor under such an Inducement Provision shall be immediately due and
payable by Lessee to Lessor, and recoverable by Lessor, as additional rent due under this Lease, notwithstanding any subsequent cure of
said Breach by Lessee. The acceptance by Lessor of rent or the cure of the Breach which initiated the operation of this Paragraph 13.3 Shall
be deemed a waiver by Lessor of the provisions of this Paragraph 13.3 unless specifically so stated in writing by Lessor at the time at such
acceptance.

13.4 Late Charges. Lessee hereby acknowledges that late payment by Lessee to Lessor of rent and other sums due hereunder will
cause Lessor incur costs not contemplated by this Lease, the exact amount of which will be extremely difficult to ascertain. Such costs
include, but are not limited to, process and accounting charges, and late charges which may be imposed upon Lessor by the terms of any
ground lease, mortgage or dead of trust covering the Premises. Accordingly, if any installment of rent or other sum due from Lessee shall not
be received by Lessor or Lessor's designee within ten (10) days after such amount shall be due, then, without any requirement for notice to
Lessee, Lessee shall pay to Lessor a late charge equal to six percent (6%) of such overdue amount. The parties hereby agree that such late
charge represents a fair and reasonable estimate of the costs Lessor will incur by reason of late payment by Lessee. Acceptance of such late
charge by Lessor shall in no event constitute a waiver of Lessee's Default or Breach with respect to such overdue amount, nor prevent
Lessor from exercising any of the other rights and remedies granted hereunder. In the event that a late charge is payable hereunder, whether
or not collected, three (3) consecutive installments of Base Rent, then notwithstanding Paragraph 4.1 or any other provision of this Lease to
the contrary, Base Rent shall, Lessor's option, become due and payable quarterly in advance.
13.5 Breach by Lessor. Lessor shall not be deemed in breach of this Lease unless Lessor fails within a reasonable time to perform an
obligation required to be performed by Lessor. For purposes of this Paragraph 13.5, a reasonable time shall in no event be less than thirty
(30) days after receipt by Lessor and by any Lender(s) whose name and address shall have been furnished to Lessee in writing for such
purpose, of written notice specifying wherein such obligation of Lessor has not been performed; provided, however, that if the nature of
Lessor's obligation is such that more than thirty (30) days after such notice are reasonably required for its performance, then Lessor shall not
be in breach of this Lease if performance is commenced within such thirty (30) day period and thereafter diligently pursued to completion.

14. Condemnation. If the Premises or any portion thereof are taken under the power of eminent domain or sold under the threat of the
exercise of said power (all of which are herein called "condemnation"), this Lease shall terminate as to the part so taken as of the date the
condemning authority takes title or possession, whichever first occurs. If more than ten percent (10%) of the floor
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area of the Premises, or more than twenty-five percent (25%) of the portion of the Common Areas designated for Lessee's parking, is taken
by condemnation, Lessee may, at Lessee's option, to be exercised in writing within ten (10) days after Lessor shall have given Lessee
written notice of such taking (or in the absence of such notice, within ten (10) days after the condemning authority shall have taken

possession, terminate this Lease as of the date the condemning authority takes such possession. If Lessee does not terminate this Lease in
accordance with the foregoing, the Lease shall remain in full force and effect as to the portion of the Premises remaining, except that the
Base Rent shall be reduced in the same proportion as the rentable floor area of the Premises taken bears to the total rentable floor area of the
Premises. No reduction of Base Rent shall occur if the condemnation does not apply to any portion of the Premises. Any award for the taking
of all or any part of the Premises under the power of eminent domain or any payment made under threat of the exercise of such power shall
be the property of Lessor, whether such award shall be made as compensation for diminution of value of the leasehold or for the taking of the
fee, or as severance damages; provided, however, that Lessee shall be entitled to any compensation, separately awarded to Lessee for
Lessee's relocation expenses and/or loss of Lessee's Trade Fixtures. In the event that this Lease is not terminated by reason of such
condemnation, Lessor shall to the extent of its not severance damages received, over and above Lessee's Share of the legal and other
expenses incurred by Lessor in the condemnation matter, repair any damage to the Premises caused by such condemnation authority.
Lessee shall be responsible for the payment of any amount in excess of such net severance damages required to complete such repair.
15.

Brokers' Fees.
15.1 Procuring Cause. The Broker(s) named in Paragraph 1.10 is/are the procuring cause of this Lease.

15.2 Additional Terms. Unless Lessor and Broker(s) have otherwise agreed in writing, Lessor agrees that: (a) if Lessee exercises any
Option (as defined in Paragraph 39.1) granted under this Lease or any Option subsequently granted, or (b) if Lessee acquires any rights to
the Premises or other premises in which Lessor has an interest or (c) if Lessee remains in possession of the Premises with the consent of
Lessor after the expiration of the term at this Lease after having failed to exercise an Option, or (d) if said Brokers are this procuring cause of
any other lease or sale entered into between the Parties pertaining to the Premises and/or any adjacent property in which Lessor has an
interest or (e) if Base Rent is increased, whether by agreement or operation of an escalation clause herein, then as to any of said
transactions, Lessor shall pay said Broker(s) a fee in accordance with the schedule of said Broker(s) in effect at the time of the execution of
this Lease.

15.3 Assumption of Obligations. Any buyer or transferee of Lessor's interest in this Lease, whether such transfer is by agreement or by
operation of law, shall be deemed to have assumed Lessor's obligation under this Paragraph 15. Each Broker shall be an intended third party
beneficiary of the provisions of Paragraph 1.10 and of this Paragraph 15 to the extent of its interest in any commission arising from this Lease
and may enforce that right directly against Lessor and its successors.
15.4 Representations and Warranties. Lessee and Lessor each represent and warrant to the other that it has had no dealings with any
person, firm, broker or finder other than as named in Paragraph 1.10(a) in connection with the negotiation of this Lease and/or the
consummation of the transaction contemplated hereby, and that no broker or other person, firm or entity other than said named Broker(s) is
entitled to any commission or finder's fee in connection with said transaction. Lessee and Lessor do each hereby agree to indemnify, protect,
defend and hold the other harmless from and against liability for compensation or charges which may be claimed by any such unnamed
broker, finder or other similar party by reason of any dealings or actions of the Indemnifying Party, including any costs, expenses, and/or
attorneys' fees reasonably incurred with respect thereto.
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16.

Tenancy and Financial Statements.

16.1 Tenancy Statement. Each Party (as "Responding Party") shall within ten (10 days after written notice from the other Party (the
"Requesting Party") execute, acknowledge and deliver to the Requesting Party a statement in writing in a commercially-reasonable form
requesting such factual information, confirmation and/or statements as may be reasonably requested by the Requesting Party.

16.2 Financial Statement. If Lessor desires to finance, refinance, or sell the Premises or the Building, or any part thereof, Lessee and all
Guarantors shall deliver to any potential lender or purchaser designated by Lessor such unaudited financial statements of Lessee and such
Guarantors as may be reasonably required by such lender or purchaser, including but not limited to Lessee's financial statements for the
past three (3) years. All such financial statements shall be received by Lessor and such lender or purchaser in confidence and shall be used
only for the purposes herein set forth.

17. Lessor's Liability. The term "Lessor" as used herein shall mean the owner or owners at the time in question of the fee title to the
Premises. In the event of a transfer of Lessor's title or interest in the Premises or in this Lease, Lessor shall deliver to the transferee or
assignee (in cash or by credit) any unused Security Deposit held by Lessor at the time of such transfer or assignment. Except as provided in
Paragraph 15.3, upon such transfer or assignment and delivery of the Security Deposit, as aforesaid, the prior Lessor shall be relieved of all
liability with respect to the obligations and/or covenants under this Lease thereafter to be performed by the Lessor. Subject to the foregoing,
the obligations and/or covenants in this Lease to be performed by the Lessor shall be binding only upon the Lessor as hereinabove defined.
*INSERT 17

18. Severability. The invalidity of any provision of this Lease, as determined by a court of competent jurisdiction, shall in no way affect the
validity of any other provision hereof.
19. Interest on Past-Due Obligations. Any monetary payment due Lessor hereunder, other than late charges, not received by Lessor within
ten (10) days following the date on which it was due, shall bear interest from the date due at the prime rate charged by the largest state
chartered bank in the state in which the Premises are located plus four percent (4%) per annum, but not exceeding the maximum rate
allowed by law, in addition to the potential late charge provided for in Paragraph 13.4.

20. Time of Essence. Time is of the essence with respect to the performance of all obligations to be performed or observed by the Parties
under this Lease.
21.

Rent Defined. All monetary obligations of Lessee to Lessor under the terms of this Lease are deemed to be rent.

22. No Prior or other Agreements; Broker Disclaimer. This Lease contains all agreements between the Parties with respect to any matter
mentioned herein, and no other prior or contemporaneous agreement or understanding shall be effective. Lessor and Lessee each
represents and warrants to the Brokers that it has made, and is relying solely upon, its own investigation as to the nature, quality, character
and financial responsibility of the other Party to this Lease and as to the nature, quality and character of the Premises. Brokers have no
responsibility with respect thereto or with respect to any default or breach hereof by either Party. Each Broker shall be an intended third party
beneficiary of the provisions of this Paragraph 22.
23.

Notices.

23.1 Notice Requirements. All notices required or permitted by this Lease shall be in writing and may be delivered in person (by hand or
by messenger or courier service) or may be sent by regular, certified or registered mail or U.S. Postal Service Express Mail, with postage
prepaid, or by facsimile transmission during normal business hours, and shall be deemed sufficiently given if served in a manner specified
in this Paragraph 23. The addresses noted adjacent to a Party's signature on this Lease shall be that Party's address for delivery or mailing
of notice purposes. Either Party may by written notice to
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the other specify a different address for notice purposes, except that upon Lessee's taking possession of the Premises, the Premises shall
constitute Lessee's address for the purpose of mailing or delivering notices to Lessee. A copy of all notices required or permitted to be given to
Lessor hereunder shall be concurrently transmitted to such party or parties at such addresses as Lessor may from time to time hereafter
designate by written notice to Lessee.

23.2 Date of Notice. Any notice sent by registered or certified mail, return receipt requested, shall be deemed given on the date of
delivery shown on the receipt card, or if no delivery date is shown, the postmark thereon. If sent by regular mail, the notice shall be deemed
given forty-eight (48) hours after the same is addressed as required herein and mailed with postage prepaid. Notices delivered by United
States Express Mail or overnight courier that guarantees next day delivery shall be deemed given twenty-four (24) hours after delivery of the
same to the United States Postal Service or courier. If any notice is transmitted by facsimile transmission or similar means, the same shall
be deemed served or delivered upon telephone or facsimile confirmation of receipt of the transmission thereof, provided a copy is also
delivered via delivery or mail. If notice is received on a Saturday or a Sunday or a legal holiday, it shall be deemed received on the next
business day.

24. Waivers. No waiver by Lessor of the Default or Breach of any term, covenant or condition hereof by Lessee, shall be deemed a waiver
of any other term, covenant or condition hereof, or of any subsequent Default or Breach by Lessee of the same or any other term, covenant
or condition hereof. Lessor's consent to, or approval of, any such act shall not be deemed to render unnecessary the obtaining of Lessor's
consent to, or approval of, any subsequent or similar act by Lessee, or be construed as the basis of an estoppel to enforce the provision or
provisions of this Lease requiring such consent. Regardless of Lessor's knowledge of a Default or Breach at the time of accepting rent, the
acceptance of rent by Lessor shall not be a waiver of any Default or Breach by Lessee of any provision hereof. Any payment given Lessor by
Lessee may be accepted by Lessor on account of moneys or damages due Lessor, notwithstanding any qualifying statements or conditions
made by Lessee in connection therewith, which such statements and/or conditions shall be of no force or effect whatsoever unless
specifically agreed to in writing by Lessor at or before the time of deposit of such payment.
25. Recording. Either Lessor or Lessee shall, upon request of the other, execute, acknowledge and deliver to the other a short form
memorandum of the Lease for recording purposes. The Party requesting recordation shall be responsible for payment of any fees or taxes
applicable thereto.

26. No Right To Holdover. Lessee has no right to retain possession of the Premises or any part thereof beyond the expiration or earlier
termination of this Lease. In the event that Lessee holds over in violation of this Paragraph 26 then the Base Rent payable from and after the
time of the expiration or earlier termination of this Lease shall be increased to one hundred fifty percent (150%) of the Base Rent applicable
during the month immediately preceding such expiration or earlier termination and shall accrue on a daily basis for the first 30 days of such
holdover tenancy. Nothing contained herein shall be construed as a consent by Lessor to any holding over by Lessee.

27. Cumulative Remedies. No remedy or election hereunder shall be deemed exclusive but shall, wherever possible, be cumulative with
other remedies and law or in equity.
28.

Covenants and Conditions. All provisions of this Lease to be observed or performed by Lessee are both covenants and conditions.

29. Binding Effect; Choice of Law. This Lease shall be binding upon the Parties, their personal representatives, successors and assigns
and be governed by the laws of the State in which the Premises are located. Any litigation between the Parties hereto concerning this Lease
shall be initiated in the county in which the Premises are located.
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30.

Subordination; Attornment; Non-Disturbance.

30.1 Subordination. This Lease and any Option granted hereby shall be subject and subordinate to any ground lease, mortgage, deed of
trust, or other hypothecation or security device (collectively, "Security Device"), now or hereafter placed by Lessor upon the real property of
which the Premises are a part, to any and all advances made on the security thereof, and to all renewals, modifications, consolidations,
replacements and extensions thereof. Lessee agrees that the Lenders holding any such Security Device shall have no duty, liability or
obligation to perform any of the obligations of Lessor under this Lease, but that in the event of Lessor's default with respect to any such
obligation, Lessee will give any Lender whose name and address have been furnished Lessee in writing for such purpose notice of Lessor's
default pursuant to Paragraph 13.5. If any Lender shall elect to have this Lease and/or any Option granted hereby superior to the lien of its
Security Device and shall give written notice thereof to Lessee, this Lease and such Options shall be deemed prior to such Security Device,
notwithstanding the relative dates of the documentation or recordation thereof.

30.2 Attornment. Subject to the non-disturbance provisions of Paragraph 30.3, Lessee agrees to attorn to a Lender or any other party
who acquires ownership of the Premises by reason of a foreclosure of a Security Device, and that in the event of such foreclosure, such new
owner shall not: (i) be liable for any act or omission of any prior lessor or with respect to events occurring prior to acquisition of ownership,
(ii) be subject to any offsets or defenses which Lessee might have against any prior lessor, or (iii) be bound by prepayment of more than one
month's rent.
30.3 Non-Disturbance. With respect to Security Devices entered into by Lessor after the execution of this lease, Lessee's subordination
of this Lease shall be subject to receiving assurance (a "non-disturbance agreement") from the Lender that Lessee's possession and this
Lease, including any options to extend the term hereof, will not be disturbed so long as Lessee is not in Breach hereof and attorns to the
record owner of the Premises.
30.4 Self-Executing. The agreements contained in this Paragraph 30 shall be effective without the execution of any further documents;
provided, however, that upon written request from Lessor or a Lender in connection with a sale, financing or refinancing of Premises,
Lessee and Lessor shall execute such further writings as may be reasonably required to separately document any such subordination or
non-subordination, attornment and/or non-disturbance agreement as is provided for herein.

31. Attorneys' Fees. If any Party or Broker brings an action or proceeding to enforce the terms hereof or declare rights hereunder, the
Prevailing Party (as hereafter defined) in any such proceeding, action, or appeal thereon, shall be entitled to reasonable attorneys' fees. Such
fees may be awarded in the same suit or recovered in a separate suit" whether or not such action or proceeding is pursued to decision or
judgment. The term "Prevailing Party" shall include, without limitation, a Party or Broker who substantially obtains or defeats the relief
sought, as the case may be, whether by compromise, settlement, judgment, or the abandonment by the other Party or Broker of its claim or
defense. The attorneys' fee award shall not be computed in accordance with any court fee schedule, but shall be such as to fully reimburse all
attorneys' fees reasonably incurred. Lessor shall be entitled to attorneys' fees, costs and expenses incurred in preparation and service of
notices of Default and consultations in connection therewith, whether or not a legal action is subsequently commenced in connection with
such Default or resulting Breach. Broker(s) shall be intended third party beneficiaries of this Paragraph 31.

32. Lessor's Access; Showing Premises; Repairs. Lessor and Lessor's agents shall have the right to enter the Premises at any time, in
the case of an emergency, and otherwise at reasonable times for the purpose of showing the same to prospective purchasers, lenders, or
lessees, and making such alterations, repairs, improvements or additions to the Premises or to the Building, as Lessor may reasonably
deem necessary. Lessor may at any time place on or about the Premises or Building any ordinary "For Sale" signs and Lessor may at any
time during the last one hundred eighty (180) days of
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the term hereof place on or about the Premises any ordinary "For Lease" signs. All such activities of Lessor shall be without abatement of
rent or liability to Lessee.

33. Auctions. Lessee shall not conduct, nor permit to be conducted, either voluntarily or involuntarily, any auction upon the Premises
without first having obtained Lessor's prior written consent. Notwithstanding anything to the contrary in this Lease, Lessor shall not be
obligated to exercise any standard of reasonableness in determining whether to grant such consent.

34. Signs. Lessee shall not place any sign upon the exterior of the Premises or the Building, except that Lessee may, with Lessor's prior
written consent, install (but not on the roof) such signs as are reasonably required to advertise Lessee's own business so long as such signs
are in a location designated by Lessor and comply with Applicable Requirements and the signage criteria, established for the Industrial
Center by Lessor. The installation of any sign on the Premises by or for Lessee shall be subject to the provisions of Paragraph 7
(Maintenance, Repairs, Utility Installations, Trade Fixtures and Alterations). Unless otherwise expressly agreed herein, Lessor reserves all

rights to the use of the roof of the Building, and the right to install advertising signs on the Building, including the roof, which do not
unreasonably interfere with the conduct of Lessee's business; Lessor shall be entitled to all revenues from such advertising signs.

35. Termination; Merger. Unless specifically stated otherwise in writing by Lessor, the voluntary or other surrender of this Lease by Lessee,
the mutual termination or cancellation hereof, or a termination hereof by Lessor for Breach by Lessee, shall automatically terminate any
sublease or lesser estate in the Premises; provided, however, Lessor shall, in the event of any such surrender, termination or cancellation,
have the option to continue any one or all of any existing subtenancies. Lessor's failure within ten (10) days following any such event to
make a written election to the contrary by written notes to the holder of any such lesser interest, shall constitute Lessor's election to have
such event constitute the termination of such interest.

36.

Consents.
(a) Except for Paragraph 33 hereof (Auctions) or as otherwise provided herein, wherever in this Lease the consent of a Party is
required to an act by or for the other Party, such consent shelf not be unreasonably withheld or delayed. Lessor's actual reasonable
costs and expenses (including but not limited to architects', attorneys', engineers' and other consultants' fees) incurred in the
consideration of, or response to, a request by Lessee for any Lessor consent pertaining to this Lease or the Premises, including but
not limited to consents to an assignment a subletting or the presence or use of a Hazardous Substance, shall be paid by Lessee to
Lessor upon receipt of an invoice and supporting documentation therefor. In addition to the deposit described in Paragraph 12.2(a),
Lessor may, as a condition to considering any such request by Lessee, require that Lessee deposit with Lessor an amount of money
(in addition to the Security Deposit held under Paragraph 5) reasonably calculated by Lessor to represent the cost Lessor will incur in
considering and responding to Lessee's request. Any unused portion of said deposit shall be refunded to Lessee without interest.
Lessor's consent to any act, assignment of this Lease or subletting of the Premises by Lessee shall not constitute an
acknowledgment that no Default or Breach by Lessee of this Lease exists, nor shall such consent be deemed a waiver of any then
existing Default or Breach, except as may be otherwise specifically stated in writing by Lessor at the time of such consent.

(b) All conditions to Lessor's consent authorized by this Lease are acknowledged by Lessee as being reasonable. The failure to
specify herein any particular condition to Lessor's consent shall not preclude the impositions by Lessor at the time of consent of such
further or other conditions as are then reasonable with reference to the particular matter for which consent is being given.
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37.

Guarantor.

37.1 Form of Guaranty. If there are to be any Guarantors of this Lease per Paragraph 1.11, the form of the guaranty to be executed by
each such Guarantor shall be in the form most recently published by the American Industrial Real Estate Association, and each such
Guarantor shall have the same obligations as Lessee under this lease, including but not limited to the obligation to provide the Tenancy
Statement and information required in Paragraph 16.

37.2 Additional Obligations of Guarantor. It shall constitute a Default of the Lease under this Lease if any such Guarantor fails or
refuses, upon reasonable request by Lessor to give: (a) evidence of the due execution of the guaranty called for by this Lease, including the
authority of the Guarantor (and of the party signing on Guarantor's behalf) to obligate such Guarantor on said guaranty, and resolution of its
board of directors authorizing the making of such guaranty, together with a certificate of incumbency showing the signatures of the persons
authorized to sign on its behalf, (b) current financial statements of Guarantor as may from time to time be requested by Lessor, (c) a Tenancy
Statement, or (d) written confirmation that the guaranty is still in effect.

38. Quiet Possession. Upon payment by Lessee of the rent for the Premises and the performance of all of the covenants, condition and
provisions on Lessee's part to be observed and performed under this Lease, Lessee shall have quiet possession of the Premises for the
entire term hereof subject to all of the provisions of this Lease.

39.

Options.

39.1 Definition. As used in this Lease, the word "Option" has the following meaning: (a) the right to extend the term of this Lease or to
renew this Lease or to extend or renew any lease that Lessee has on other property of Lessor; (b) the right of first refusal to lease the
Premises or the right of first offer to lease the Premises or the right of first refusal to lease other property of Lessor or the right of first offer to
lease other property of Lessor; (c) the right to purchase the Premises, or the right of first refusal to purchase the Premises, or the right of first
offer to purchase the Premises, or the right to purchase other property of Lessor, or the right of first refusal to purchase other property of
Lessor, or the right of first offer to purchase other property of Lessor.

39.2 Options Personal to Original Lessee. Each Option granted to Lessee in this Lease is personal to the original Lessee named in
Paragraph 1.1 hereof, and cannot be voluntarily or involuntarily assigned or exercised by any person or entity other than said original Lessee
while the original Lessee is in full and actual possession of the Premises and without the intention of thereafter assigning or subletting. The
Options, if any, herein granted to Lessee are not assignable, either as a part of an assignment of this Lease or separately or apart therefrom,
and no Option may be separated from this Lease in any manner, by reservation or otherwise.

39.3 Multiple Options. In the event that Lessee has any multiple Options to extend or renew this Lease, a later option cannot be
exercised unless the prior Options to extend or renew this Lease have been validly exercised.

39.4 Effect of Default on Options.
(a) Lessee shall have no right to exercise an Option, notwithstanding any provision in the grant of Option to the contrary;
(i) during the period commencing with the giving of any notice of Default under Paragraph 13.1 and continuing until the noticed
Default is cured, or (ii) during the period of time any monetary obligation due Lessor from Lessee is unpaid (without regard to whether
notice thereof is given Lessee), or (iii) during the time Lessee is in Breach of this Lease, or (iv) in the event that Lessor has given to
Lessee three (3) or more notices of separate Defaults under Paragraph 13.1 during the twelve (12) month period immediately
preceding the exercise of the Option, whether or not the Defaults are cured.
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(b) The period of time within which an Option may be exercised shall not be extended or enlarged by reason of Lessee's inability
to exercise an Option because of the provisions of Paragraph 39.4(a)
(c) All rights of Lessee under the provisions of an Option shall terminate and be of no further force or effect, notwithstanding
Lessee's due and timely exercise of the Option, if, after such exercise and during the term of this Lease, (i) Lessee falls to pay to
Lessor a monetary obligation of Lessee for a period of thirty (30) days after such obligation becomes due (without any necessity of
Lessor to give notice thereof to Lessee), or (ii) Lessor gives to Lessee three (3) or more notices of separate Defaults under
Paragraph 13.1 during any twelve (12) month period, whether or not the Defaults are cured, or (iii) if Lessee commits a Breach of this
Lease.

40. Rules and Regulations. Lessee agrees that it will abide by, and keep and observe all reasonable rules and regulations ("Rules and
Regulations") which Lessor may make from time to time for the management, safety, care, and cleanliness of the grounds, the parking and
unloading of vehicles and the preservation of good order, as well as for the convenience of other occupants or tenants of the Building and the
Industrial Center and their Invitees.
41. Security Measures. Lessee hereby acknowledges that the rental payable to Lessor hereunder does not include the cost of guard service
or other security measures, and that Lessor shall have no obligation whatsoever to provide same. Lessee assumes all responsibility for the
protection of the Premises, Lessee, its agents and invitees and their property from the acts of third parties.

42. Reservations. Lessor reserves the right, from time to time, to grant, without the consent or joinder of Lessee, such easements, rights
of way, utility raceways, and dedications that Lessor deems necessary, and to cause the recordation of parcel maps and restrictions, so long
as such easements, rights of way, utility raceways, dedications, maps and restrictions do not reasonably interfere with the use of the
Premises by Lessee. Lessee agrees to sign any documents reasonably requested by Lessor to effectuate any such easement rights,
dedication, map or restrictions.
43. Performance Under Protest. If at any time a dispute shall arise as to any amount or sum of money to be paid by one Party to the other
under the provisions hereof, the Party against whom the obligation to pay the money is asserted shall have the right to make payment
"under protest" and such payment shall not be regarded as a voluntary payment and there shall survive the right on the part of said Party to
institute suit for recovery of such sum. If it shall be adjudged that there was no legal obligation on the part of said Party to pay such sum or
any part thereof, said Party shall be entitled to recover such sum or to much thereof as it was not legally required to pay under the provisions
of this Lease.

44. Authority. If either Party hereto is a corporation, trust, or general or limited partnership, each individual executing this Lease on behalf of
such entity represents and warrants that he or she is duly authorized to execute and deliver this Lease on its behalf. If Lessee is a
corporation, trust or partnership, Lessee shall, within thirty (30) days after request by Lessor, deliver to Lessor evidence satisfactory to Lessor
of such authority.
45. Conflict. Any conflict between the printed provisions of this Lease and the typewritten or handwritten provisions shall be controlled by
the typewritten or handwritten provisions.

46. Offer. Preparation of this Lease by either Lessor or Lessee or Lessor's agent or Lessee's agent and submission of same to Lessee or
Lessor shall not be deemed an offer to Lease. This Lease is not intended to be binding until executed and delivered by all Parties hereto.

47. Amendments. This Lease may be modified only in writing, signed by the parties in interest at the time of the modification. The Parties
shall amend this Lease from time to time to reflect any adjustments that are made to the Base Rent or other rent payable under this Lease.
As long as they do not materially change Lessee's obligations hereunder, Lessee agrees to make such reasonable
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non-monetary modifications to this Lease as may be reasonably required by an institutional insurance company or pension plan Lender in
connection with the obtaining of normal financing or refinancing of the property of which the Premises are a part.

48. Multiple Parties. Except as otherwise expressly provided herein, if more than one person or entity is named herein as either Lessor or
Lessee, the obligations of such multiple parties shall be the joint and several responsibility of all persons or entities named herein as such
Lessor or Lessee.

ADDENDUM
49.

Base Rent:

Months
1—12

Rate

Monthly Rental

$1.20

$20,064.00 Full service plus utilities and janitorial
to be paid for by tenant

13—24

$1.24

$20,733.00 Full service plus utilities and janitorial
to be paid for by tenant

25—36

$1.28

$21,402.00 Full Service plus utilities and janitorial
to be paid for by tenant

37—48

$1.32

$22,070.00 Full service plus utilities and janitorial
to be paid for by tenant
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49—60

$1.36

$22,739.00 Full service plus utilities and janitorial
to be paid for by tenant

50. Tenant Improvements: See attached item #50 addendum. Landlord shall commence the work of installing said handicapped elevator no
later than August 1, 1999 and shall diligently and promptly complete such work no later than December 1, 1999. In performing such work
Landlord shall cause its contractors, subcontractors and agents to act reasonably and at such times as will minimize any adverse effect on
Tenant's use and occupancy of the premises, including, without limitation, performing any loud and disruptive work of construction after

normal business hours.
51. Operating Expenses. All operating expenses except for separately-metered utilities and janitorial, of the building are to be paid by the
Landlord. Increases in building operating expenses over a 1999 base year will be "passed through" to Tenant equal to its pro-rata share of the
project not to exceed 8% per year increase over the previous calendar year in any calendar year of the Lease Term.

52. Right of First Refusal. During the term of this lease, should additional office space become available for lease on the ground floor of the
building known as 10065 Old Grove Rd., Michael L. Hightower will notify NuVasive, Inc., in writing, 30 days prior to public notification of the
space availability as well as the proposed lease rate. NuVasive, Inc. will notify in writing, Michael L. Hightower within 10 days following
written notification of additional space available, of it's intention to accept or reject the opportunity to lease the additional available space. If
NuVasive, Inc. chooses to reject the opportunity to lease additional office space within the building at 10065 Old Grove Rd., Michael L.
Hightower will lease the additional space to a lessee of his choosing at a lease rate not less than the lease rate proposed by Lessor to Lessee.

LESSOR AND LESSEE HAVE CAREFULLY READ AND REVIEWED THIS LEASE AND EACH TERM AND PROVISION CONTAINED
HEREIN, AND BY THE EXECUTION OF THIS LEASE SHOW THEIR INFORMED AND VOLUNTARY CONSENT THERETO. THE
PARTIES HEREBY AGREE THAT, AT THE TIME THIS LEASE 1S EXECUTED, THE TERMS OF THIS LEASE ARE COMMERCIALLY
REASONABLE AND EFFECTUATE THE INTENT AND PURPOSE OF LESSOR AND LESSEE WITH RESPECT TO THE PREMISES.
IF THIS LEASE BEEN FILLED IN, IT HAS BEEN PREPARED FOR YOUR ATTORNEYS REVIEW AND APPROVAL. FURTHER,

EXPERTS SHOULD BE CONSULTED TO EVALUATE THE CONDITION OF THE PROPERTY FOR THE POSSIBLE PRESENCE OF
ASBESTOS, UNDERGROUND STORAGE TANKS OR HAZARDOUS SUBSTANCES. NO REPRESENTATION OR
RECOMMENDATION IS MADE BY THE AMERICAN INDUSTRIAL REAL ESTATE ASSOCIATION OR BY THE REAL ESTATE
BROKERS OR THEIR CONTRACTORS, AGENTS OR EMPLOYEES AS TO THE LEGAL SUFFICIENCY, LEGAL EFFECT OR TAX
CONSEQUENCES OF THIS LEASE OR THE TRANSACTION TO WHICH IT RELATES: THE PARTIES SHALL RELY SOLELY UPON
THE ADVICE OF THEIR OWN COUNSEL AS TO THE LEGAL AND TAX CONSEQUENCES OF THIS LEASE. IF THE SUBJECT
PROPERTY IS IN A STATE OTHER THAN CALIFORNIA, AN ATTORNEYFROM THE STATE WERE THE PROPERTY IS LOCATED
SHOULD BE CONSULTED.
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The parties hereto have executed this Lease at the place and on the dates specified above their respective signatures.
Executed at:

San Diego, CA

Executed at:

San Diego, California

On:

7-13-99

On:

7/13/99

By LESSOR:

Michael L. Hightower

By LESSEE:

NuVasive, Inc.
a California Corporation

/s/ Michael L. Hightower 7-13-99

By:

By:

Michael L. Hightower

Name Printed:

Name Printed:

Michael L. Hightower

Owner/Landlord

Title:

/s/ James McKenley

Title:

James T. McKinley

President

By:
By:
Name Printed:

Name Printed:

Title:

Title:

Address:

10065 Old Grove Road

President

Address:

San Diego, CA 92131
Telephone:

17560 Skyline Blvd.

Woodside, CA 94062

(619) 549-8633

Facsimile:

Telephone:

(650) 851-2181

Facsimile:

(650) 851-8302
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ADDENDUM NO. 1 TO STANDARD INDUSTRIAL/COMMERCIAL LEASE—
MODIFIED NET
BETWEEN
MICHAEL L. HIGHTOWER
AND
NUVASIVE, INC., A CALIFORNIA CORPORATION
This Addendum No. 1 to Lease ("Lease Addendum") is attached to and made a part of the Lease between MICHAEL L. HIGHTOWER,
as "Lessor," and NUVASIVE, INC., a California corporation, as "Lessee," and constitutes additional covenants and agreements thereto as
set forth in the Lease, with the covenants agreements contained herein to prevail in the event of any conflicts between the covenants and
agreements contained herein and those in the Lease.
53.

Option to Extend.

(a) Lessee shall have the option to extend the Term of this Lease for one (1) additional period of five (5) years (the "Option"). The period
of the Option is referred to herein as the "Option Term." Lessee shall have no right or interest to exercise the Option unless, not later than
one hundred fifty (150) days prior to the end of the Original Term, Lessee provides Lessor with (a) written notice of its exercise of the Option
(the "Extension Notice"). Lessee shall have no right or interest to either exercise the Premises Option or the First Offer Space Option unless:
(a) no Event of Default on the part of Lessee under this Lease is then continuing under this Lease or the lease demising the First Offer
Space, if applicable; and (b) during the Term of the Lease, (i) Lessee has not filed for or sought protection under any bankruptcy statute, and
(ii) Lessee has not failed to obtain a vacation from any involuntary bankruptcy proceeding within one hundred twenty (120) days of such
filing. Base Rent payable during the first year of the Option Term shall be an amount equal to "Market Rent" (as defined in 53(b) below) All of
the terms, covenants, conditions, provisions and agreements of the Lease shall apply to the Option, except that Lessee shall have no
additional option to extend the Term. Lessee's failure to exactly comply with any of the time or other requirements herein, shall cause the
Option to automatically expire and, in such event, this Lease shall terminate upon the expiration of the Original Term.
(b) As used herein, "Market Rent" shall mean the price that a ready and willing tenant would pay, at commencement of the Option
Term, as monthly base rent to a ready and willing Lessor if such office space were offered for lease on the open market for a reasonable
period of time and be the sum of the fair market monthly rental rate per rentable square foot multiplied by the rentable area of the Premises,
determined as follows: (a) as mutually agreed by Lessor and Lessee within ten (10) days of Lessor's delivery to Lessee of Lessor's opinion of
the Market Rent for the Option Term ("Lessor Rent Notice", which shall be delivered to Lessee within ten (10) days of receipt of Lessee's
written Extension Notice); or (b) in the event that Lessor and Lessee are unable to so agree within such ten (10) day period, the Market Rent
shall be determined by concurrent appraisals pursuant to Section 53(c) below. The Market Rent shall be determined by considering (i) the
highest and best use of the Premises, (ii) the duration of the Option Term, (iii) the quality and prestige of the Premises (as then improved
and maintained as required by the terms and conditions of this Lease), (iv) recent monthly rental rates for buildings of similar size and
location, (v) anticipated CPI Index changes during the Option Term; (vi) the condition and quality of comparable tenant improvements in

buildings of similar quality and location, (vii) real estate leasing commissions in the San Diego market, (viii) the Lessee's credit, and (x) all
other relevant terms and conditions of this Lease.
(c) Market Rent Appraisal Procedure .

(1) If Lessee rejects the Market Rent proposed by Lessor in Lessor's Rent Notice, Lessor and Lessee shall attempt to agree in
good faith upon a single appraiser not later than five (5) days after the Lessor receives notice of Lessee's rejection of Lessor's proposed
Market Rent ("Lessee's Rejection Notice"), which date of receipt shall be within ten (10) days of Lessor's delivery of

Lessor's Rent Notice. If Lessor and Lessee are unable to agree upon a single appraiser within such time period, then Lessor and
Lessee shall each appoint one appraiser not later than ten (10) days after Lessor's receipt of Lessee's Rejection Notice. Within five
(5) days thereafter, the two appointed appraisers shall appoint a third appraiser. Lessor and Lessee shall instruct the appraiser(s) to
complete the determination of the Market Rent not later than fifteen (15) days after all appraisers have been appointed.
(2) If either Lessor or Lessee fails to appoint its appraiser within the prescribed time period, the single appraiser appointed shall
determine the Market Rent of the Premises for the Option Term. If both parties fail to appoint appraisers within the prescribed time
periods, then the first appraiser thereafter selected by a party shall determine the Market Rent of the Premises for the Option Term.

(3) Lessor and Lessee shall each bear the cost of its own appraiser and the parties shall share equally the cost of the single or
third appraiser, if applicable. All appraisers so designated herein shall have at least five (5) years' experience in the appraisal of similar
office buildings in the San Diego area and shall be members of professional organizations such as MAI or equivalent. If a single
appraiser is chosen, then such appraiser shall determine the Market Rent of the Premises for the Option Term. Otherwise, the
Market Rent of the Premises for the Option Term shall be the arithmetic average of (2) of the three (3) appraisals which are closest in
amount, and the third appraisal shall be disregarded.
I.

The following inserts are hereby incorporated into the Lease where indicated by starred numerals in the Lease:

A.

Insert 2.2

Paragraph 2.2—Condition . Add the following to the end of the Paragraph:
Notwithstanding the foregoing, on or before the Early Possession Date, Lessor shall make the following improvements to
Suite "B" of the Premises (as depicted on Exhibit "A"): (i) install new carpeting and base in Suite "B," similar in quality to the
existing carpeting in Suite "A" of the Premises; (ii) paint Suite "B" with fresh paint in the color to be chosen by Lessee no later
than ten (10) days following the execution of this Lease; (iii) install new doors on existing door frames throughout the entire
Suite "B" (approximately 16 doors).
B.

Insert 2.3

Paragraph 2.3—Compliance with Covenants. etc . Add the following to the end of the Paragraph:
In the event of any zoning change or change in any other law or ordinance, which prevents Lessee from using the Premises
for light assembly or scientific research and development, Lessee shall have the right to terminate this Lease upon not less
than ninety (90) days prior written notice to Lessor.

C.

Insert 2.4

Paragraph 2.4—Acceptance of Premises . Replace Paragraph 2.4 with the following:
Lessor warrants that, as of the Commencement Date, no deferred maintenance is required to be performed on any of the
electrical, plumbing or mechanical systems in the Premises and that such systems are in good working order. Lessee shall
have the right to notify Lessor of any such deferred maintenance of or required repairs to the electrical, plumbing and
mechanical systems within sixty (60) days following the Commencement Date and Lessor shall be responsible for
performance thereof or repairs thereto within fifteen (15) days following Lessee's timely delivery to Lessor of such notice.
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Lessee shall, at Lessee's sole cost and expense, comply with all of the requirements of municipal, county, state, federal and
other applicable governmental authorities now in force, or which may hereafter be in force, pertaining to Lessee's business
operations in the Premises, including, without limitation, the costs and expenses of compliance of Lessee's alterations,
additions or improvements to the Premises with all requirements of applicable governmental authorities, and Lessee shall
secure any necessary permits therefor and shall faithfully observe, in the Lessee's business operations in the Premises, all
municipal, county, state, federal and other applicable governmental entities' requirements which are now in force, or which
may hereafter be in force. Without limiting the generality of the foregoing sentence, Lessor agrees that Lessor shall be
responsible for making alterations to the Premises which Lessor is required to maintain or repair if such alterations are
required by changes in the law after the Term Commencement Date, and are not required as a result of (i) Lessee's particular
manner of occupancy or business operations in the Premises, or (ii) any alterations, additions or improvements made by
Lessee to the Premises (including, without limitation, the installation of Lessee's trade fixtures, equipment and furnishings in

the Premises). Lessee shall pay for all costs and expenses of any alterations required as a result of (i) Lessee's particular
manner of occupancy or business operations in the Premises, or (ii) any alterations, additions or improvements made by
Lessee to the Premises (including, without limitation, the installation of Lessee's trade fixtures, equipment and furnishings in
the Premises.

Lessor warrants that the offices, rooms, structures and surrounding common areas owned by Lessor, including all parking
lots, walkways, entrances, hallways and other public spaces, elevators, and other devices or pathways for ingress and exit to
the Premises, that might be used by customers, clients, invitees of Lessee and the general public, conform to all the
requirements of the American with Disabilities Act and all regulations issued by the U.S. Attorney General or other authorized
agencies under the authorization of the Americans with Disabilities Act. The Lessor promises to reimburse and indemnify and
defend the Lessee for any expenses incurred because of the failure of the Premises and the Common Areas to conform with
the above cited law and regulations, including the costs of making any alterations, renovations, or accommodations required
by the American with Disabilities Act, or any governmental enforcement agency, or any court, any and all fines, civil penalties,
and damages awarded against the Lessee resulting from violations of the above cited law and regulations, and all reasonable
legal expenses incurred in defending claims made under the above cited law and regulations, including reasonable attorney's
fees.

D.

Insert 2.7

Paragraph 2.7—Common Area . Add the following at the end of Paragraph 2.7:
The Common Areas of the Building are those portions of the Building not included within the Premises or the adjacent Suite
"C." Lessee shall have the non-exclusive right to use the Common Areas in accordance with the terms and conditions of this
Lease, any such safety and security requirements which Lessor reasonably determines to be necessary in addition to the
Industrial Center rules and regulations as set forth in Exhibit "C" attached hereto and incorporated herein ("Rules and
Regulations"). Both Lessor and Lessee hereby agree to be bound by and to ensure that their respective agents, employees,
contractors and invitees are familiar with and abide by the Rules and Regulations.

E.

Insert 4.2

Paragraph 4.2—Operating Expenses . Add the following at the end of Subparagraph 4.2(a):
Lessee's Share of Common Area Operating Expenses is hereby mutually agreed to be that percentage set forth in the
Subparagraph 1.6(b). Unless otherwise provided herein, Lessee
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shall not be obligated to pay for any Common Area Operating Expenses for the 1999 Base Calendar Year. Commencing
January 2000, Lessee shall pay as Additional Rent Lessee's Share of Common Area Operating Expenses to the extent that
Common Area Operating Expenses exceed the Common Area Operating Expenses for the 1999 Base Calendar Year. In the
event the Commencement Date occurs before the first day of the 1999 Base Calendar Year, Operating Expenses for the 1999
Base Calendar Year shall be reasonably annualized to reflect the 12-month period of the 1999 Base Calendar Year.

The cost of any capital improvements, replacements and repairs reimbursed by Lessee as Common Area Operating Expenses
pursuant to the foregoing obligations shall be amortized on a straight-line basis (together with interest at the interest rate of ten
percent (10%) per annum on the unamortized balance of such costs) over a period equal to the greater of 15 years or the useful
life of the item (as determined by reference to the vendor's or manufacturer's suggested useful life for such capital item or,
where such reference does not exist, by reference to generally accepted accounting principals, consistently applied).

Notwithstanding the provisions of this Paragraph 4.3, the following shall not be included within Operating Expenses: (i) any
depreciation on the Premises; (ii) costs incurred due to Lessor's violation of any terms or conditions of this Lease or any other
lease relating to the Premises; (iii) any structural repairs to or replacements of the foundations, roof structure and structural
walls of the Building; (iv) damage and repairs covered under any insurance policy carried by Lessor in connection with the
Building; (v) damage and repairs necessitated by the negligence or willful misconduct of Lessor or Lessor's employees, agents
or contractors; (vi) reserves for the repair, replacement or improvement of the Premises; (vii) all principal, interest, loan fees,
and other carrying costs related to any mortgage or deed of trust and all rental and other payable due under any ground or
underlying lease, unless such costs are directly attributable to Lessee's, its agents' or employees' activities in the Premises, or
as a result of a Lessee's breach or default under this Lease; (viii) costs, including permit, license and inspection costs, incurred
with respect to the installation of other tenants or other occupants in the Premises, improvements made for other tenants or
other occupants of the Premises or incurred in improving, decorating, painting or redecorating vacant space for other tenants or
other occupants of the Premises; (ix) any costs, fines, or penalties incurred due to violations by Lessor or by any other tenant of
the Premises (other than Lessee) of any governmental rule or authority, this Lease or any other lease of the Premises, or due
to Lessor's negligence or willful misconduct; (x) Lessor's costs of conforming the Common Areas or the Building to the
requirements of the American with Disabilities Act and all regulations issued by the U.S. Attorney General or other authorized
agencies under the authorization of the Americans with Disabilities Act (unless necessitated by Lessee's particular use of, or
improvements or alterations to, the Premises); (xi) Lessor's wages, salaries or other compensation, general corporate
overhead and administrative expenses; and (xii) the cost of repairing any structural defects in the Premises and repairing any
material defects in the design, materials or workmanship of the Premises, including, without limitation, the Building.

In the event that the cost of any insurance carried by Lessor is not included in the Operating Expenses for the Base Calendar
Year, and Lessor elects to procure such insurance after the Base Calendar Year, the Base Calendar Year Operating Expenses
shall be adjusted to reflect the Operating Expenses Lessor would have paid had Lessor carried such insurance in the Base
Calendar Year.
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F.

Insert 4.2(e)

Paragraph 4.2(e)—Audit Rights . Add the following at the end of Subparagraph 4.2(e):
At any time within twelve (12) months of Lessee's receipt of any statement from Lessor relating to Lessee's Share of
Common Area Operating Expenses, Lessor shall furnish Lessee following Lessee's written request therefor, but no more
than twice in any calendar year, including invoices and other source documents relating to such reimbursable expenses. Such
audit shall be limited to the items necessary to a determination of the applicable reimbursable expenses. In any event, if it is
determined that Lessee was overcharged by more than four percent (4%), such overcharge shall entitle Lessee to credit
against its next payment of Lessor's reimbursable expenses the amount of the overcharge and the costs associated with the
audit (and, if such credit occurs following the expiration of the Term, Lessor shall promptly pay the amount of such credit to
Lessee). If the audit determines that the Lessee was overcharged less than four percent (4%), such overcharge shall entitle
Lessee to credit against its next payment of Lessor's reimbursable expenses the amount of the overcharge and Lessee shall
pay for all costs associated with the audit. If the audit shall determine that Lessee was undercharged for the Lessor's
reimbursable expenses, Lessee shall promptly pay the amount of such undercharge to Lessor and Lessee shall pay for all
costs associated with the audit.

G.

Insert 5

Paragraph 5—Security Deposit . Add the following at the end of Paragraph 5:
From and after the tenth (10th) day following the expiration or earlier termination of this Lease, the Security Deposit shall
accrue interest at the rate set forth in Paragraph 19 of this Lease.

H.

Insert 6.2(c)

Subparagraph 6.2(c)—Indemnification . Add the following at the end of Subparagraph 6.2(c):
Notwithstanding any other provision of this Lease, Lessor represents that it is unaware of any Hazardous Substances,
including but not limited to any solvents, metals, petroleum, lead-based paint, PCBs, or asbestos in the Building or Premises.
Notwithstanding this representation, Lessor shall indemnify and hold Lessee harmless against and from all liability and
claims of any kind for loss or damage to Lessee, its employees or agents, and for expenses and fees of Lessee (including but
not limited to costs, expenses and attorneys' fees), incurred, directly or indirectly, as a result of (1) the negligence, willful
misconduct or breach of this Lease by any of Lessor, its agents, employees or contractors; and (2) the existence of Hazardous
Substances in, on, under or about the Premises as of the commencement of this Lease.
I.

Insert 7.2

Paragraph 7.2—Lessor's Obligations . Add the following at the end of Paragraph 7.2:
Lessor, subject to reimbursement in accordance with Paragraph 4.2 and Paragraph 51, shall keep in good order, condition and
repair the foundations, exterior walls, structural condition of interior bearing walls, exterior roof, parking lots, sidewalks,
parkways, driveways, landscaping, fences and retaining walls located in, on, about, or adjacent to the Premises. The cost of all
capital improvements, repairs, replacements, equipment and tools incurred by Lessor pursuant to the foregoing obligations
shall be amortized on a straight-line basis over a period equal to the useful life of the item (as determined by reference to the
vendor's or manufacturer's suggested useful life for such capital improvements or, where such reference does not exist, by
reference to generally accepted accounting principals, consistently applied).
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Lessor shall not be obligated to paint the interior surfaces of exterior walls, nor shall Lessor be obligated to maintain, repair, or
replace windows, doors or plate glass of the Premises. If Lessor fails to perform Lessor's obligations under this paragraph 7.2,
and such failure materially interferes with Lessee's use of the Premises and continues for more than five (5) business days
after Lessee provides Lessor with notice of such failure, Lessee may perform such obligations on Lessor's behalf, and if
Lessee so elects, Lessor shall reimburse Lessee, upon demand, for the costs thereof.
J.

Insert 7.3

Paragraph 7.3—Alterations . Add the following to the end of Paragraph 7.3(b):

Notwithstanding the foregoing, Lessor hereby consents to Lessee's relocation/removal of non-load bearing walls of the
Premises, in accordance with all applicable laws and building codes. Such work of relocation removal shall be performed by
Lessor for Lessee, at Lessee's sole cost and expense, at the pass-through costs incurred by Lessor for such work.
K.

Insert 7.4(b)

Subparagraph 7.4(b)—Removal . In the first line of subparagraph 7.4(b), insert between "may" and "require" the following:
... (at the time Lessor gives its consent to the installation of such Lessee-Owned Alterations or Utility Installations)...

L.

Insert 7.4(c)

Subparagraph 7.4(c)—Surrender/Restoration . Add the following at the end of subparagraph 7.4.(c):
Any Trade Fixtures and Equipment purchased by Lessee and installed in the Premises, which Lessee intends to remove from
the Premises upon the expiration or earlier termination of this Lease, shall be and remain the sole property of Lessee. Said
Trade Fixtures and Equipment may be removed from the Premises by Lessee at any time during the term of this Lease, and
may be subject to the security interest of any person providing financing for the leasing or acquisition of such property.
M.

Insert 9.6(a)

Subparagraph 9.6(a)—Abatement of Rent; Lessee's Remedies . Add the following at the end of subparagraph 9.6(a):
...,except for damages connected with Lessor's negligence, willful misconduct, or breach of this Lease.

N.

Insert 9.6(b)

Subparagraph 9.6(b)—Abatement of Rent; Lessee's Remedies . Add the following at the end of subparagraph 9.6(b):
If Lessor reasonably determines that repairs will require more than one hundred eighty (180) days to complete, or if repairs are

not substantially completed within one hundred eighty (180) days following the commencement thereof, Lessee may, at its
option, terminate this Lease by giving at least thirty (30) days prior written notice to Lessor specifying the termination date.
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O.

Insert 9.7

Paragraph 9.7—Hazardous Substance Conditions . Add the following in line 7 of paragraph 9.7, at the end of the first sentence:
... In which event Lessor shall reimburse Lessee for the actual cost of Lessee's relocation to replacement Premises.

P.

Insert 10.2

Paragraph 10.2—Definition of "Real Property Taxes" . Add the following at the end of paragraph 10.2:
Notwithstanding the foregoing, Real Property Taxes shall not include (a) inheritance, estate or franchise taxes imposed upon or
assessed against the Premises and (b) taxes on the net income of the Lessor.
Q.

Insert 12.1(b)

Paragraph 12.1—Permitted Transfers . Add the following at the end of Subparagraph 12.1(b):
Any provision in this Lease to the contrary notwithstanding, Lessor's consent shall not be required for a Transfer to any person
or entity who controls, is controlled by or is under common control with Lessee, or to any corporation resulting from the merger
or consolidation with Lessee or to any person or legal entity which acquires all the assets of Lessee as a going concern of the
business being conducted on the Premises (each of the foregoing is hereinafter referred to as a "Lessee Affiliate"); provided that
before such assignment shall be effective, (a) said Lessee Affiliate shall assume, in full, the obligations of Lessee under this
Lease, (b) Lessor shall be given written notice of such assignment and assumption and (c) the use of the Premises by the
Lessee Affiliate shall be as set forth in Paragraph 1.8. For purposes of this paragraph, the term "control" means possession,
directly or indirectly, of the power to direct or cause the direction of the management, affairs and policies of anyone, whether
through the ownership of voting securities, by contract or otherwise.

R.

Insert 13.2

Paragraph 13.2—Remedies . Add the following in line 6 of paragraph 13.2 after "cashier's check":
...; provided, however, that Lessee shall not be required to make future payments by cashier's check if, no more than once in

any calendar year, Lessee cures such Breach by providing Lessor with Funds in the amount of the full payment due Lessor

within twenty-four (24) hours following Lessee's receipt of Lessor's notice that a check given by Lessee has not been honored
by the bank upon which it is drawn.

S.

Insert 17

Paragraph 17—Lessor's Liability . Add the following at the end of paragraph 17:
Notwithstanding the foregoing, a Lessor whose interest in this Lease or the Premises is foreclosed by a foreclosure or
execution sale shall not be relieved of liability unless the party who acquires the Lessor's interest agrees to recognize Lessee's
interest and rights in and under this Lease and not to disturb Lessee's possession hereunder so long as Lessee is not in
default hereunder.

7
AGREED AND ACCEPTED
LESSOR:

LESSEE:

MICHAEL L. HIGHTOWER

NUVASIVE, INC., a California corporation

/s/ Michael L. Hightower

/s/ James McKinley

Michael L. Hightower

By:

James T. McKinley

Title: President
Date Signed:

6-18-99

Date Signed:

7/13/99
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Exhibit A
10065 OLD GROVE ROAD, STE A
PREMISES

FLOOR PLAN

Exhibit A (continued)

FLOOR PLAN
2nd FLOOR

EXHIBIT C
RULES AND REGULATIONS
1. The sidewalks, entrances, lobby, elevators, stairways and public corridors shall be used only as a means of ingress and egress and
shall remain unobstructed at all times. The entrance and exit doors of all suites are to be kept closed at all times except as required for orderly
passage to and from a suite. Loitering in any part of the Building or obstruction of any means of ingress or egress shall not be permitted.
Doors and windows shall not be covered or obstructed.

2. Plumbing fixtures shall not be used for any purposes other than those for which they were constructed, and no rubbish,
newspapers, trash or other substances of any kind shall be thrown into them. Walls, floors and ceilings shall not be defaced in any way and

no one shall be permitted to mark, drive nails, screws or drill into, paint, or in any way mar any Building surface, except that pictures,
certificates, licenses and similar items normally used in Lessee's business may be carefully attached to the walls by Lessee in a manner to
be prescribed by Lessor. Upon removal of such items by Lessee any damage to the walls or other surfaces, except minor nail holes, shall be
repaired by Lessee.
3. No awning, shade, sign, advertisement or notice shall be inscribed, painted, displayed or affixed on, in or to any window, door or
balcony or any other part of the outside or inside of the Building or the demised premises unless provided by Lessor or approved by Lessor in
writing. No window displays or other public displays shall be permitted without the prior written consent of Lessor. All lessee identification on
public corridor doors beyond building standard will be installed by Lessor for Lessee but the cost shall be paid by Lessee. No lettering or signs
other than the name of Lessee will be permitted on public corridor doors with the size and type of letters to be prescribed by Lessor. The
directory of the Building will be provided exclusively for the display and location of Lessee only and Lessor reserves the right to exclude all
other names therefrom. All requests for listing on the Building directory shall be submitted to the office of Lessor in writing. Lessor reserves
the right to approve all listing requests. Any change requested by Lessee of Lessor of the name or names posted on directory, after initial
posting, will be charged to Lessee.

4. The cost of any special electrical circuits for items such as copying machines, computers, microwaves, etc, shall be borne by
Lessee unless the same are part of the building standard improvements. Prior to installation of equipment Lessee must receive written
approval from Lessor.
5. The weight, size and position of all safes and other unusually heavy objects used or placed in the Building shall be prescribed by
Lessor and shall, in all cases, stand on metal-plates of such size as shall be prescribed by Lessor. The repair of any damage done to the
Building or property therein by putting in or taking out or maintaining such safes or other unusually heavy objects shall be paid for by Lessee.

6. Except for Lessee's initial move into to the Premises, during normal business hours Lessee shall not intentionally permit its
freight, fixtures or other personal deliveries to block the entrance of the Building or the Premises, impede passage through the entrance door
of to block any passageways or doors in the Building, nor shall Lessee permit its agents, employees or invitees to place obstructions in front
of the Building or any Building doors unless due to emergency and or scheduled necessary repairs. All freight, furniture, fixtures and other
personal property shall be moved into, within and out of the Building so as not interfere with any other lessee's conduct of business or quiet
enjoyment of the Project. In no event will Lessor be responsible for any loss or damage to such freight, furniture, fixtures or personal property
from any cause.

7. No improper noises, vibrations or odors will be permitted in the Building. No person will be permitted to bring or keep within the
Building any animal, bird or bicycle or any toxic or flammable substances without Lessor's prior permission. No person shall throw trash,
refuse, cigarettes or other substances of any kind any place within or out of the Building except in the refuse containers provided therefor.
Lessee shall not be permitted to interfere in any way with lessees or those having business with them. Lessor reserves the right to exclude
or expel from the Building any person who, in the

judgment of Lessor, is intoxicated or under the influence of liquor or drugs or who shall in any manner do any act in violation of the rules and
regulations of the Project.
8. Lessor shall provide Lessee with an initial set of security access cards for the card access system, if any. All re-keying of office
doors, changes to the card access system and replacement of lost or stolen keys or security access cards, after occupancy, will be at the
expense of Lessee. Lessee shall provide Lessor with copies of all keys to doors of the Premises for emergency access.
9. If Lessee uses the Premises after regular business hours or on non-business days, Lessee shall lock any entrance doors to the
Building used by Lessee or take such other steps as are necessary to secure the Building's doors immediately after entering or leaving the
Building.

10. Lessee shall not waste electricity, water or air-conditioning and agrees to cooperate fully with Lessor to assure the most effective
operation of the Building's heating and air-conditioning.
11. At Lessor's sole cost and expense (including reimbursement of Lessee's expenses arising therefrom), Lessor reserves the right,
exercisable following thirty (30) days advance written notice to Lessee, to change the name and street address of the Building.

12. Lessee shall not retail any goods on the Premises (except for telemarketing activities directly related to Lessee's Permitted Use).
13. Lessee shall not install any radio or television antenna, loudspeaker or other device on the roof or exterior walls of the Building.
Lessee shall not interfere with radio or television broadcasting or reception from or in the Building elsewhere. Canvassing, soliciting and
distribution of handbills or any other written material, and peddling in the Building are prohibited, and each lessee shall cooperate to prevent
same.
14. Lessee shall not use in any space or in the public hails of the Building any hand trucks except those equipped with rubber tires and
side guards or such other material-handling equipment as Lessor may approve. Lessee shall not bring any other vehicles of any kind into the

Building.
15. Lessee shall not park its vehicles in any parking areas designated by Lessor as areas for parking by visitors to the Project. Lessee
shall not leave vehicles in the Project parking areas overnight nor park any vehicles in the Project parking areas other than automobiles,
motorcycles, motor driven or non-motor driven bicycles or four-wheeled trucks. Lessor may, in its sole discretion, designate separate areas

motorcycles, motor driven or non-motor driven bicycles or four-wheeled trucks. Lessor may, in its sole discretion, designate separate areas
for bicycles and motorcycles.
16. Lessee shall not use Project's or Building's interior or exterior common areas to conduct its business or as a waiting room.

17. Lessor may waive any one or more of these Rules and Regulations for the benefit of Lessee or any other lessee, but no such
waiver by Lessor shall be construed as a waiver of such Rules and Regulations in favor of Lessee or any other lessee, nor prevent Lessor
from thereafter enforcing any such Rules and Regulations against any or all of the lessees of the Project; provided, however, that Lessor
shall not unreasonably discriminate against any lessee in making any such waiver.
19. Lessee shall be deemed to have read these Rules and Regulations and to have agreed to abide by them as a condition to his
occupancy of the Premises and shall be responsible for the observance of all the rules by Lessee's employees, agents, clients, customers,
invitees and guests.
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EXHIBIT 10.21
ADDENDUM TO LEASE BETWEEN EUS PARTNERS, THE
SUCCESSOR TO MICHAEL L. HIGHTOWER, LESSOR, AND
NUVASIVE, INC. AS LESSEE; LEASE DATED NOVEMBER 1999;
ADDENDUM DATED MARCH 25, 2002
Both parties to this lease agree to the following modifications:

54. On August 17, 2001 Michael L. Hightower, the first Lessor under this Lease, sold the Building to EUS Partners. EUS has assumed all
responsibilities of Lessor under this Lease
53. Both parties acknowledge that Lessee occupies the entire Building and that Lessee's share of Common Area Expenses per
Paragraph 1.6(b) is 100%.

Lessee hereby agrees to perform and pay for the items relating to the operation of the Building, that are described in Paragraph 4.2(a)(1)
through (ix), (b), (c) and (d).

The only Common Area Operating Expenses to be paid by Lessee that are limited to the increases over the Base Year of 1999 as described
in Paragraph 4.2, Insert 4.2 and Paragraph 51 are Real Property Taxes (Paragraph 10), Insurance (Paragraph 8). Lessor does not provide or
pay for the cost of any utilities or janitorial service.
54. Lessee has request a build-out of approximately 650 square feet of storage space above the second floor of the building. In consideration
of building this space and the cost incurred by Lessor, on April 1, 2002 the rent is adjusted per the following schedule.
Dates-Month-Year

Monthly Rent

April 1, 2002 to November 30, 2002
December 1, 2002 to November 30, 2003
December 1, 2003 to November 30, 2004

$25,725.00
$26,508.00
$27,295.00

/s/ BILL URBANO

/s/ STEVE M CGOWAN

EUS PARTNERS, LESSOR
MR. JOE EARLE, PARTNER
DATE: 3-27-02

NUVASIVE, INC.
STEVE McGOWAN, CFO
DATE:
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EXHIBIT 10.23
*** Material has been omitted pursuant to a request for confidential treatment.

Patent Purchase Agreement
THIS PATENT PURCHASE AGREEMENT ("Agreement") is entered into as of June 21, 2002 ("Effective Date"), by and between
NuVasive, Inc., a Delaware corporation ("Buyer" or "NuVasive") and Dr. Anthony Ross and Dr. Peter Guagliano ("Sellers"). Buyer and Seller
agree as follows:

Recitals
1. Sellers are the owners of the entire right, title, and interest in and to U.S. Patent Nos. 6,183,518, 6,206,921 and 6,264,659 and
US Patent Applications Ser. No. 09/659,807 and 09/990,174 ("Patent Rights") involving compositions and related instrumentation for disc
nucleus augmentation, collectively "Disc Augmentation Technology."
2. Subject to the terms and conditions of this Agreement, Buyer wishes to purchase the Patent Rights from Sellers, and Sellers wish
to sell, transfer, and convey the Patent Rights to Buyer.

NOW, THEREFORE, the parties hereto hereby agree as follows:
Agreement

Section 1
Purchase and Sale of the Patent Rights
1.1 Subject to the terms and conditions of this Agreement, Sellers shall, upon successful completion of Biomechanical Testing of the
Disc Augmentation Technology (as determined in good faith by Buyer), sell, transfer, convey, and assign the Patent Rights to Buyer in
consideration of Sellers' receipt, on the Effective Date, of a one-time Patent Purchase Payment of *** and stock options to
purchase *** shares of Buyer's common stock ("Stock Options") pursuant to its 1998 Stock Option/Stock Issuance Plan attached hereto
as Exhibit A (the "Plan") and subject to the Stock Option Agreement attached hereto as Exhibit B (the "Option Agreement") and the Stock
Purchase Agreement attached hereto as Exhibit C (the "Purchase Agreement").

1.2 Said Stock Options shall include a per-share price of *** and shall vest according to the vesting schedule set forth in the Grant
Notice attached hereto as Exhibit D (the "Grant Notice") or until such time as the Biomechanical Testing is successfully completed, at which
point any unvested shares shall become fully vested.

1.3 In the instance the Biomechanical Testing is NOT successfully completed ownership of the Patent Rights shall remain with the
Sellers and Sellers shall retain the one-time Patent Purchase Payment of *** and all Stock Options already vested.

Section 2
Delivery
2.1 On the Effective Date, Buyer will deliver to Sellers the Stock Options and the Patent Purchase Payment as set forth in Section 1.1.
2.2 Upon successful completion of the Biomechanical Testing, Sellers agree to execute and deliver to Buyer an Assignment of Patent
Rights substantially in the form of Exhibit E attached hereto (the "Assignment Agreement").

Section 3
Representations, Warranties, and Covenants of Sellers
Sellers hereby represent, warrant, and covenant to Buyer as follows:
3.1 No Public Market . Sellers understand that no public market now exists for any of the securities issued to Buyer and that there is
no assurance that a public market will ever exist for the Shares.

3.2 Authorization . Sellers represent that they have the full right, power, and authority to enter into and perform their obligations under
this Agreement and the Assignment Agreement (collectively, the "Agreements"). Sellers agree that the Agreements, when executed and
delivered by Sellers, will constitute valid and binding conveyances and obligations of Sellers, enforceable in accordance with their terms,
subject to the laws of general application relating to bankruptcy, insolvency, and the relief of debtors, rules of law governing specific
performance, injunctive relief, or other equitable remedies.
3.3 Consents . Other than filings required by Buyer and compliance with the registration requirements of applicable federal and state

securities laws, or exemptions therefrom, no consent, approval, or authorization of or designation, declaration or filing with any state, federal,
or foreign governmental authority, or any third party, on the part of Sellers is required in connection with the valid execution and delivery of
the Agreements by Sellers, and the consummation of the transactions contemplated hereby.
3.4 Ownership of the Patent Rights . Sellers are the owners of the entire right, title, and interest in the Patent Rights, and Sellers
have not previously assigned or licensed the Patent Rights (nor will they until the Biomechanical Testing is completed) and are not aware of
any infringement issues or adverse claims of ownership to the Patent Rights.

Section 4
Buyer's Conditions to Closing

Buyer's obligation to purchase the Patent Rights is, at the option of Buyer, subject to fulfillment of the following conditions:
4.1 Representations . The representations made by Sellers in Section 3 hereof shall be true and correct when made, and shall be true
and correct on the Effective Date and at the completion of Biomechanical Testing.

4.2 Execution and Delivery of Assignment . Upon successful completion of the Biomechanical Testing, Sellers shall have executed
and delivered to Buyer the Assignment Agreement set forth in Exhibit E .
4.3 Board Approval. The Board of Directors of Buyer shall have approved the issuance of said Stock Options.

Section 5
Grant Back of Patent Rights
5.1 In the instance NuVasive fails to introduce a product or composition embodying Disc Augmentation Technology (or related method)
within a commercially reasonable time period, NuVasive agrees to grant the Patent Rights back to Sellers (via an Assignment of Patent
Rights substantially in the form as shown in Exhibit E attached hereto). The determination of "commercially reasonable time period" shall
take into consideration, among other factors, the amount of time required to obtain FDA clearance to commercialize Disc Augmentation
Technology.

2
5.2 Sellers agree that, as a precondition to the grant back of Patent Rights of Section 5.1, NuVasive shall be entitled to receive all Stock
Options which are unvested at the time the Patent Rights are granted back to Sellers, to the extent such Stock Options have not yet fully
vested based on the successful completion of the Biomechanical Testing pursuant to Section 1.2.

Section 6
Miscellaneous
6.1 Governing Law; Venue . This Agreement shall be governed in all respects by the laws of the State of California as applied to
contracts made and to be fully performed entirely within the state between residents of California. All disputes arising out of this Agreement
shall be subject to the exclusive jurisdiction and venue of California state courts of San Diego County, California (or, if there is exclusive
federal jurisdiction, the United States District Court for the Southern District of California) and the parties consent to the personal and
exclusive jurisdiction and venue of these courts.

6.2 Successors and Assigns . Except as otherwise provided herein, the provisions hereof shall inure to the benefit of, and be
binding upon, the successors, assigns, heirs,, executors, and administrators of the parties hereto.
6.3 Indemnification by NuVasive . Buyer agrees to indemnify, defend and hold Sellers harmless from any third party liability,
losses, damages, or costs (including reasonable attorneys' fees and costs) arising out of or related to any action arising out of (a) a claim that
the manufacture or sale of any Disc Augmentation Technology violates the patent, trademark, or trade name rights of any third party; (b) any
alleged defects or failures to perform of the Disc Augmentation Technology; (c) any product liability claims or use of the Disc Augmentation
Technology; or (d) the advertising, distribution or marketing of the Disc Augmentation Technology. Sellers agree to assist Buyer in the
defense of any such action set forth in 6.3(a) through 6.3(d).
6.4 Enforcement . In the event that NuVasive wishes to enforce Patent Rights against a third party infringer, Sellers will provide
reasonable cooperation and assistance in that effort, including being available for witness and deposition testimony, making documents
available, and complying with any other reasonable request.
6.5 Insurance . NuVasive agrees to maintain product liability insurance coverage of at least
Anthony Ross and Peter Guagliano as additional insureds thereunder.

***

per occurrence and to name Drs.

6.6 Entire Agreement; Amendment . This Agreement and the other documents delivered pursuant hereto constitute the full and entire
understanding and agreement between the parties with regard to the subjects hereof and thereof and supersede all prior arrangements and
understanding with respect hereto. Neither this Agreement nor any term hereof may be amended, waived, discharged, or terminated other
than by a written instrument signed by Buyer and Sellers.
6.7 Notices. Any notice or communication required or permitted to be given under this Agreement shall be sufficiently given when
received by certified mail, or by overnight courier, to the parties at the addresses provided below.

6.8 Severability . In the event that any provision of this Agreement becomes or is declared by a court of competent jurisdiction to be
illegal, unenforceable, or void, this Agreement shall continue in full force and effect without said provision; provided that no such severability
shall be effective if it materially changes the economic benefit of this Agreement to any party. The foregoing Patent Purchase Agreement is
hereby executed by Buyer and Sellers as of the date first above written.

*** Material has been omitted pursuant to a request for confidential treatment.
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Buyer:
NuVasive, Inc.

Sellers:
Dr. Anthony C. Ross

/s/ Alexis Lukianov

By:

By:

ALEXIS V. LUKIANOV
President & CEO
NuVasive, Inc.
10065 Old Grove Road
San Diego, California 92131
Date:

/s/ Anthony Ross

ANTHONY C. ROSS
An individual
Anthony C. Ross, D.C.
3546 Maybank Hwy.
John's Island, S.C. 29455

6-24-02

Date:

6/21/02

Dr. Peter A. Guagliano
By:

/s/ Peter Guagliano

PETER A. GUAGLIANO
An individual
370 Bay Ridge Parkway
Brooklyn, NY 11209
Date:

6/21/02

EXHIBIT A
1998 NuVasive Stock Option/Stock Issuance Plan
Filed as Exhibit 10.11 to this Registration Statement

EXHIBIT B
NuVasive Stock Option Agreement
Filed as Exhibit 10.13 to this Registration Statement

EXHIBIT C
Stock Purchase Agreement
Filed as Exhibit 10.14 to this Registration Statement

EXHIBIT D
Grant Notice
Filed as Exhibit 10.12 to this Registration Statement

EXHIBIT E
Assignment of Patent Rights
In consideration of the mutual obligations set forth in that Patent Purchase Agreement dated
by and between
NuVasive, Inc. ("NuVasive") and Drs. Anthony C. Ross and Peter A. Guagliano ("Drs. Ross and Guagliano"), the adequacy and receipt of

which is hereby acknowledged, Dr. Ross and Guagliano, owners of the entire right, title, and interest in and to U.S. Patent Nos. 6,183,518,
6,206,921 and 6,264,659 and US Patent Applications Ser. No. 09/659,807 and 09/990,174 ("Patent Rights") hereby sell and assign to
NuVasive the entire right, title and interest in the Patent Rights, to be held and enjoyed by NuVasive, its successors and assigns, as fully
and entirely as the same would have been held and enjoyed by Drs. Ross and Guagliano had this assignment and sale not been made.
this

In testimony whereof, Dr. Anthony C. Ross and Dr. Peter A. Guagliano have signed this Assignment of Patent Rights
day of
, 2002.

[seal]
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EXHIBIT 10.24
*** Material has been omitted pursuant to a request for confidential treatment.

Intellectual Property Purchase Agreement
THIS INTELLECTUAL PROPERTY PURCHASE AGREEMENT ("IP Purchase Agreement") is entered into as of October 10, 2002
("Effective Date"), by and between NuVasive, Inc., a Delaware corporation ("Buyer" or "NuVasive") and Spine Partners, LLC, an Ohio
limited liability company ("Seller"). Buyer and Seller agree as follows:

Recitals
1. Seller is the owner of the entire right, title, and interest in and to certain intellectual property, including US Patent Application Ser.
No. 10/105,971 and International Patent Application PCT/US02/11301 (both entitled "Spinal Alignment Apparatus and Methods"), US Patent
Application Ser. No. 60/384,966 (entitled "Anterior Cervical Plate") and US Patent Application Ser. No. 10/108,287 and International Patent
Application Ser. No. PCT/US02/09168 (both entitled "Hinged Anterior Thoracic/Lumbar Plate") (collectively "Patent Applications"), and knowhow and any specifications, test and/or regulatory test data, and prototypes involving the systems described in the Patent Applications,
collectively "Intellectual Property Rights."

2. Subject to the terms and conditions of this Agreement, Buyer wishes to purchase the Intellectual Property Rights from Seller, and
Seller wishes to sell, transfer, convey, and irrevocably assign the Intellectual Property Rights to Buyer. Buyer agrees and acknowledges that
the intellectual property set forth in the Schedule of Exclusions attached hereto as Exhibit A are not part of the Intellectual Property Rights
being irrevocably assigned to Buyer from Seller under this Agreement.

NOW, THEREFORE, the parties hereto hereby agree as follows:
Agreement

Section 1
Purchase and Sale of the Intellectual Property Rights
Subject to the terms and conditions of this Agreement, Seller agrees to and hereby does sell, transfer, convey, and irrevocably assign the
Intellectual Property Rights to Buyer in consideration of Seller's receipt, on the Effective Date, of a one-time IP Purchase Payment
of *** and a warrant to purchase 150,000 shares of Buyer's common stock ("Warrant") pursuant to the NuVasive Common Stock
Purchase Warrant attached hereto as Exhibit B .

Section 2
Royalty Payments
2.1 Minimum Annual Royalty Payments . Separate and apart from the IP Purchase Payment and Warrant set forth in Section 1,
Buyer agrees to provide royalty payments to Seller in the amount of *** per year ("Minimum Annual Royalty Payment") commencing
one (1) year from the Effective Date and continuing for a period of *** years thereafter (totaling *** over *** years following the
Effective Date).

2.2 Quarterly Royalty Payments . Separate and apart from IP Purchase Payment and Warrant under Section 1 and the Minimum
Annual Royalty Payments under Section 2.1, and subject to Section 2.3 below, Buyer shall provide royalty payments to Seller, payable on a
quarterly basis ("Quarterly Royalty Payments"), based on Net Sales by Buyer (or its affiliates, licensees, or subsidiaries) of any device or
system developed, in whole or in part, by Dr. Bret Ferree under that certain Clinical Advisor and Development Agreement between NuVasive
and Dr. Bret Ferree dated October 10, 2002, or otherwise enabled by the assignment of the Intellectual Property Rights under Section 1
("Assigned Technology"), but only to the extent the Quarterly Royalty Payments due Seller

during each twelve (12) month period following the Effective Date exceed the Minimum Annual Royalty Payment, according to the following
terms:
(a)

***

% of Net Sales in the United States;

(b)

*** % of Net Sales on direct international sales in countries where patent protection is obtained for the Assigned
Technology;

(c)

*** % of Net Sales on discounted indirect international dealer sales in countries where patent protection is obtained for
the Assigned Technology; and

(d)

*** % of Net Sales on international sales in countries where patent protection is not obtained for the Assigned
Technology.

For purposes of this Agreement, "Net Sales" shall be defined as the actual invoiced price billed to the hospital and/or other
professional end users of the Assigned Technology, net of: sales commissions, returns, transportation charges and any applicable
taxes.
2.3 Effect of Licensing or Acquiring Third Party Intellectual Property . In the instance Buyer is required to make payments to
license or acquire intellectual property rights owned by third parties (Third Party IP Payments) in order to practice (that is, make, use, sell or
offer for sale) the Assigned Technology, such licensure or acquisition shall have the following effect:
(a)

If the Third Party IP Payment is at or below

(b)

To the extent the Third Party IP Payment exceeds *** % of Net Sales, Buyer and Seller shall bear this additional
expense equally, with Buyer paying
*** of this additional Third Party IP Payment and Seller receiving Quarterly
Royalty Payments under Sections 2.2(a) and 2.2(b) decreased by
***
of this additional Third Party IP Payment;
provided, however:

*** % of Net Sales, Buyer shall bear this expense solely and the
Quarterly Royalty Payments to Seller shall not be modified; and

a.

In no event shall the Quarterly Royalty Payments under Section 2.2(a) drop below ***% of Net Sales; and

b.

In no event shall the Quarterly Royalty Payments under Section 2.2(b) drop below ***% of Net Sales.

Section 3
Manner of Payment and Inspection of Records
3.1 Quarterly Royalty Payments . Any payment due to Seller under Section 2.2 shall be made by Buyer within thirty (30) days after
the end of each calendar quarter and shall be accompanied by an accurate statement of Net Sales of the Assigned Technology and any
reduction in Quarterly Royalty Payments based on Section 2.3. The Quarterly Royalty Payments under Section 2.2 shall remain payable
and due Seller for the period during which all patent claims covering Assigned Technology resulting from Intellectual Property Rights, or any
later acquired patent rights to Assigned Technology developed under that certain Clinical Advisor and Development Agreement between
NuVasive and Dr. Bret Ferree dated October 10, 2002, remain valid and enforceable.

3.2 Inspection of Records . The acceptance by Seller of any of the statements furnished or payments under Section 3.1 shall not
preclude Seller questioning the correctness at any time of any payments or statements. Upon reasonable notice and during regular business
hours, Buyer shall from time to time (but no more frequently than twice a year) make available its records of Net Sales and its calculations of
payments to Seller (including its records of returns, transportation charges and any applicable taxes) for audit at Seller's expense by
independent representatives selected by Seller to verify the accuracy of the payments provided to Seller. If such inspection reveals an
underpayment of

*** Material has been omitted pursuant to a request for confidential treatment.
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payments to Seller, Buyer shall immediately pay to Seller the amount owing to Seller in accordance with the results of the inspection. Upon
discovery of an understatement in the payments of *** percent (***%) or more, Buyer shall reimburse Seller for expenses connected with
such inspection, including but not limited to, reasonable accounting, auditing, and legal fees and costs, as well as interest on the unreported
and unpaid payment.
Section 4
Delivery
4.1 By Buyer . On the Effective Date, Buyer will deliver to Seller the Warrant and the IP Purchase Payment as set forth in Section 1.

4.2 By Seller . On the Effective Date, Seller shall deliver to Buyer a fully executed Assignment of Intellectual Property Rights as found
in Exhibit C attached hereto (the "IP Assignment").

Section 5
Representations, Warranties, and Covenants of Seller
Seller hereby represents, warrants, and covenants to Buyer as follows:
5.1 No Public Market . Sellers understand that no public market now exists for any of the securities issued to Buyer and that there is
no assurance that a public market will ever exist for the Shares.

5.2 Authorization . Seller represents that it has the full right, power, and authority to enter into and perform their obligations under this
Agreement and the IP Assignment (collectively, the "Agreements"). Seller agrees that the Agreements, when executed and delivered by
Seller, will constitute valid and binding conveyances and obligations of Seller, enforceable in accordance with their terms, subject to the laws

of general application relating to bankruptcy, insolvency, and the relief of debtors, rules of law governing specific performance, and injunctive
relief.
5.3 Consents . Other than filings required by Buyer and compliance with the registration requirements of applicable federal and state
securities laws, or exemptions therefrom, no consent, approval, or authorization of or designation, declaration or filing with any state, federal,
or foreign governmental authority, or any third party, on the part of Seller is required in connection with the valid execution and delivery of the
Agreements by Seller, and the consummation of the transactions contemplated hereby.
5.4 Ownership of the Intellectual Property Rights . Seller is the owner of the entire right, title, and interest in the Intellectual
Property Rights, and Seller has not previously assigned or licensed the Intellectual Property Rights and is not aware of any infringement
issues or adverse claims of ownership to the Intellectual Property Rights.

Section 6
Buyer's Conditions to Closing

Buyer's obligation to purchase the Intellectual Property Rights is, at the option of Buyer, subject to fulfillment of the following conditions:
6.1 Representations . The representations made by Seller in Section 5 hereof shall be true and correct when made, and shall be true
and correct on the Effective Date.

6.2 Execution and Delivery of Assignment . On the Effective Date, Seller shall have executed and delivered to Buyer the IP
Assignment Agreement set forth in Exhibit C .

*** Material has been omitted pursuant to a request for confidential treatment.
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6.3 Board Approval. The Board of Directors of Buyer shall have approved the issuance of said Warrant.

Section 7
Miscellaneous
7.1 Governing Law; Venue . This Agreement shall be governed in all respects by the laws of the State of California as applied to
contracts made and to be fully performed entirely within the state between residents of California. All disputes arising out of this Agreement
shall be subject to the exclusive jurisdiction and venue of California state courts of San Diego County, California (or, if there is exclusive
federal jurisdiction, the United States District Court for the Southern District of California) and the parties consent to the personal and
exclusive jurisdiction and venue of these courts.

7.2 Successors and Assigns . Except as otherwise provided herein, the provisions hereof shall inure to the benefit of, and be
binding upon, the successors, assigns, heirs, executors, and administrators of the parties hereto.
7.3 Indemnification by Buyer . Buyer agrees to indemnify, defend and hold Seller harmless from any third party liability, losses,
damages, or costs (including reasonable attorneys' fees and costs) arising out of or related to any action arising out of: (a) a claim that the
manufacture or sale of any device or product based on the Intellectual Property Rights violates the patent, trademark, or trade name rights of
any third party; (b) any alleged defects or failures to perform of any device or product based on the Intellectual Property Rights; (c) any product
liability claims or use of any device or product based on the Intellectual Property Rights; or (d) the advertising, distribution or marketing of any
device or product based on the Intellectual Property Rights. Seller agrees to assist Buyer in the defense of any such action set forth in 7.3(a)
through 7.3(d).
7.4 Enforcement . In the event that Buyer wishes to enforce Intellectual Property Rights against a third party infringer (including but not
limited to a patent infringement action), Seller will provide reasonable cooperation and assistance in that effort, including being available for
witness and deposition testimony, making documents available, and complying with any other reasonable request.
7.5 Insurance . Buyer agrees to maintain product liability insurance coverage of at least $3 million per occurrence and to name Dr. Bret
A. Ferree as an additional insured thereunder.

7.6 Entire Agreement, Amendment . This Agreement and the other documents delivered pursuant hereto constitute the full and entire
understanding and agreement between the parties with regard to the subjects hereof and thereof and supersede all prior arrangements an
understanding with respect hereto. Neither this Agreement nor any term hereof may be amended, waived, discharged, or terminated other
than by a written instrument signed by Buyer and Seller.
7.7 Notices. Any notice or communication required or permitted to be given under this Agreement shall be sufficiently given when
received by certified mail, or by overnight courier, to the parties at the addresses provided below.
7.8 Severability . In the event that any provision of this Agreement becomes or is declared by a court of competent jurisdiction to be
illegal, unenforceable, or void, this Agreement shall continue in full force and effect without said provision; provided that no such severability
shall be effective if it materially changes the economic benefit of this Agreement to any party.

4

The foregoing Intellectual Property Purchase Agreement is hereby executed by Buyer and Seller as of the date first above written.

Buyer:
NuVasive, Inc.

Seller:
Spine Partners, LLC

/s/ Alexis Lukianov

By:

By:

ALEXIS V. LUKIANOV
President & CEO
NuVasive, Inc.
10065 Old Grove Road
San Diego, CA 92131
Date:

/s/ Bret Ferree

BRET A. FERREE
President
Spine Partners, LLC
1238 Cliff Lane
Cincinnati, Ohio 45208
Date:

10-10-02

10/10/02
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EXHIBIT A
Schedule of Exclusions
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Schedule of Exclusions
To IP Purchase Agreement Between NuVasive, Inc. and Spine Partners, LLC,
Dated October 10, 2002

I.

Issued Patents
Patent #

2
3

6,245,107
6,248,106
6,340,369

4

6,344,058

5

6,352,557

6
7

6,371,990
6,419,702

8
9

6,419,704
6,423,065
6,432,107
6,454,804

1

10
11

II.

Atty #

Title

10002 Methods and Apparatus for Treating Disc Herniation
10802 Cross-Coupled Vertebral Stabilizers
10102 Treating Degenerative Disc Disease with Harvested Disc Cells and Analogues of
the Extracellular Matrix
11502 Treating Degenerative Disc Disease Through Transplantation of Allograft Disc and
Vertebral Endplates
11402 Treating Degenerative Disc Disease Through Transplantation of Extracellular
Nucleus Pulposis Matrix and Autograft Nucleus Pulposis Cells
10402 Annulus Fibrosis Augmentation Methods and Apparatus
11602 Treating Degenerative Disc Disease Through Transplantation of the Nucleus
Pulposis
10302 Artificial Intervertebral Disc Replacement Methods and Apparatus
10803 Cross-Coupled Vertebral Stabilizers
10702 Enhanced Surface Spinal Fusion Devices
11902 Engineered Tissue Annulus Fibrosis Augmentation Methods and Apparatus

Pending Patent Applications
Atty #

***
2
3
4
5

6
***
8
9
10

***
12

***

Serial #

10004

***
10/185,284

10403
10405
10602
10603
***
10804

10/120,763
10/225,739
09/454,908
10/146,291
***
10/152,485

10902
11002
***
11302

09/513,128
09/580,231
***
09/897,000

Title

***
Devices Used to Treat Disc Herniation and Attachment Mechanisms
Therefor
Annulus Fibrosis Augmentation Methods and Apparatus
Disc and Annulus Augmentation Using Biologic Tissue
Spinal Fusion Cage with Lordosis Correction
Spinal Fusion Cage with Lordosis Correction

***
Cross-Coupled Vertebral Stabilizers including Cam-Operated Cable
Connectors
Sublaminar Spinal Fixation Apparatus and Methods
Bone Reinforcers
***
Method of Treating Disc Herniation and Disc Degeneration with

***
14

***
11603

***
10/143,637

15

10604

10/143,237

16
***

10605

10/143,275
***

***

Concentrated Group Differentiation Factors
***
Treating Degenerative Disc Disease Through Transplantation of
Dehydrated Nucleus Pulposis
Method and Apparatus for Providing Nutrition to Intervertebral Disc
Tissue
Method of Providing Intervertebral Disc Tissue for Transplantation
***

*** Material has been omitted pursuant to a request for confidential treatment.
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***
19

***
11903

***
10/171,260

***
21

***
11905

***
10/167,503

22

11906

10/170,599

23

11907

***
***
26
***
***
***
***
***
32
***
***
***
36
37
38

***
***
12818
***
***
***
***
***
13418
***
***
***
13818
13918
14018

***
***
60/371,546
***
***
***
***
***
60/374,747
***
***
***
60/376,505
60/375,185
60/379,462

***
***
***
***
***
44
***
***
***
48
***
***
***
***
***
***
***
***
***
***
***
***
***

***
***
***
***
***
14218
***
***
***
14618
***
***
***
***
***
***
***
***
***
***
***
***
***

***
***
***
***
***
60/378,132
***
***
***
60/399,876
***
***
***
***
***
***
***
***
***
***
***
***
***

10/

***
Engineered Tissue Annulus Fibrosis Augmentation Methods and
Apparatus
***
Synthetic Therapeutic Substances to Aid Tissue Engineered Disc
Tissue
Transplantation of Engineered Meniscus Tissue to the Intervertebral
Disc Methods and Apparatus
The Use of Extracellular Matrix Tissue to Preserve Cultured Cell
Phenotype
***
***
Disc Augmentation with Shape Memory Materials
***
***
***
***
***
Restricted Motion Artificial Disc Replacements
***
***
***
Methods and Apparatus for Preventing Migration of Intradiscal Devices
Methods and Apparatus for Placing Intradiscal Devices
Prosthetic Components with Contained Compressible Resilient
Members

***
***
***
***
***
Lateral Approach Disc Replacement
***
***
***
Spring-Based Artificial Disc
***
***
***
***
***
***
***
***
***
***
***
***
***
*** Material has been omitted pursuant to a request for confidential treatment.
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*** ***

*** ***

*** ***
64 SP102.1
65 SP103.PCT
66 SP105.1
67 SP105.PCT

*** ***
10/048,133 Bone Reinforcers
US02/03123 Treating Degenerative Disc Disease with Allograft Disc and Vertebral End
Plates
10/108,015 Anatomic Posterior Lumbar Plate
US02/09367 Anatomic Posterior Lumbar Plate

III. Improvements .
Any and all improvements to any of the issued patents set forth in Section I above and/or the patent applications set forth in Section II
above ("Improvements"), provided such Improvements are based on any of the issued patents set forth in Section I above and/or any of the
patent applications set forth in Section II above which have been sold, licensed, and/or assigned to another company that sells spinal
products.

IV.

Prior IP Disclosures to Patent Counsel

Any and all intellectual property disclosures and/or descriptions submitted in writing by Dr. Bret Ferree to patent counsel John Posa
and/or Jerry Litzinger ("IP Disclosures") that did not make the list of exclusions set forth in Sections I through III above, provided such IP
Disclosures were submitted prior to the Effective Date of the IP Purchase Agreement. "IP Disclosures" as used herein specifically excludes
any and all intellectual property disclosures and/or descriptions submitted to patent counsel regarding the Intellectual Property Rights being
assigned to NuVasive under the IP Purchase Agreement.

*** Material has been omitted pursuant to a request for confidential treatment.
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EXHIBIT B
NuVasive Common Stock Purchase Warrant
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THIS WARRANT AND THE SECURITIES ISSUABLE HEREUNDER HAVE NOT BEEN REGISTERED OR QUALIFIED UNDER
THE SECURITIES ACT OF 1933, AS AMENDED (THE "ACT"), OR ANY APPLICABLE STATE SECURITIES LAWS, AND MAY
NOT BE SOLD, OFFERED FOR SALE, PLEDGED, HYPOTHECATED OR OTHERWISE TRANSFERRED UNLESS (A) SUCH
TRANSFER IS MADE PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER THE ACT AND IN COMPLIANCE
WITH ANY APPLICABLE STATE SECURITIES LAW OR (B) THE HOLDER SHALL DELIVER TO THE ISSUER AN OPINION OF
COUNSEL IN FORM AND SUBSTANCE REASONABLY ACCEPTABLE TO THE ISSUER THAT SUCH TRANSFER IS EXEMPT
FROM THE REGISTRATION REQUIREMENTS OF THE ACT AND OF ANY APPLICABLE STATE SECURITIES LAW.
NUVASIVE, INC.
Common Stock Purchase Warrant
CS-1
To Subscribe for and Purchase
150,000 Shares of Common Stock of
NuVasive, Inc.

October 10, 2002

This certifies that, for value received, Spine Partners, LLC, an Ohio limited liability company ("Spine Partners"), or its registered
assigns (the "Holder"), is entitled to subscribe for and purchase from NuVasive, Inc., a Delaware corporation (the "Company"), up to 150,000
shares (subject to adjustment as hereinafter provided) (each, a "Warrant Share" and collectively, the "Warrant Shares") of fully paid and nonassessable Common Stock of the Company (the "Common Stock"), subject to the provisions and upon the terms and conditions hereinafter
set forth, at an exercise price of $0.25 per share at or prior to 5:00 p.m. California time on October 10, 2012 (the "Exercise Period"). This
Warrant and any Warrant subsequently issued upon exchange or transfer hereof are hereinafter collectively called the "Warrant." This
Warrant is issued to the Holder in connection with that certain Intellectual Property Purchase Agreement by and between the Holder and the
Company dated October 10, 2002 (the "IP Purchase Agreement").
Section 1. Vesting in Warrant Shares. The Warrant Shares shall vest immediately upon execution of that certain Intellectual
Property Purchase Agreement by and between the Holder and the Company dated October 10, 2002.

Section 2. Exercise of Warrant. This Warrant may only be exercised for vested shares ("Vested Warrant Shares"). This Warrant is
exercisable with respect to any or all of the Vested Warrant Shares, at the option of the Holder, at any time and from time to time during the
Exercise Period, upon surrender of this Warrant to the Company together with (a) a duly completed Notice of Exercise, in the form attached
hereto as Exhibit A, and (b) payment of an amount equal to the Exercise Price multiplied by the number of Vested Warrant Shares with

respect to which this Warrant is being exercised as provided in Section 3. If the Holder exercises this Warrant with respect to less than all of
the Warrant Shares represented by this Warrant, the Company shall cancel this Warrant upon the surrender thereof and shall execute and
deliver to the Holder a new Warrant for the balance of the Warrant Shares.
Section 3. Payment. Payment of the Exercise Price for the Vested Warrant Shares with respect to which this Warrant is being
exercised shall be made, at the option of the Holder, (a) by delivery of cash payable by wire transfer of immediately available funds, (b) by the
delivery of a cashier's or certified check, or (c) by any combination of items (a)-(b).
Section 4. Mechanics of Exercise. In the event of any exercise of this Warrant, a certificate or certificates for the shares of Common
Stock so purchased, registered in the name of the Holder, or its nominee or other party designated in the Notice of Exercise by the Holder
hereof, shall be delivered to the Holder within thirty (30) business days after the date on which this Warrant shall have been so

exercised. The person in whose name any certificate for shares of Common Stock is issued upon exercise of this Warrant shall for all
purposes be deemed to have become the holder of record of such shares on the date on which this Warrant was surrendered and payment of
the Warrant is made, except that, if the date of such surrender and payment is a date on which the stock transfer books of the Company are
closed, such person shall be deemed to have become the holder of such shares at the close of business on the next succeeding date on
which the stock transfer books are open. No payment or adjustment shall be made upon any exercise on account of any cash dividends on
the Common Stock issued upon such exercise. Fractional shares shall be treated as set forth in Section 9 hereof.
Section 5. Representations and Warranties of the Holder. The Holder hereby represents and warrants to and for the benefit of the
Company, with knowledge that the Company is relying thereon in issuing this Warrant to the Holder, as follows:
(a) Purchase Entirely for Own Account. By the Holder's execution of this Warrant, the Holder hereby confirms that this
Warrant, and the Warrant Shares issuable upon exercise of this Warrant (collectively, the "Securities") shall be acquired for
investment for the Holder's own account, not as a nominee or agent, and not with a view to the resale or distribution of any part
thereof, and that the Holder has no present intention of selling, granting any participation in, or otherwise distributing the same. By
executing this Warrant, the Holder further represents that the Holder does not have any contract, undertaking, agreement or
arrangement with any person to sell, transfer or grant participation to such person or to any third person, with respect to any of the
Securities. The Holder represents that it has full power and authority to enter into this Warrant.
(b) Investment Experience. The Holder is an investor in securities of companies in the development stage and acknowledges
that it is able to fend for itself, can bear the economic risk of its investment and has such knowledge and experience in financial or
business matters that it is capable of evaluating the merits and risks of the investment in the Securities.
(c) Accredited Investor. The Holder is an "accredited investor" within the meaning of Securities and Exchange Commission
Rule 501 of Regulation D, as now in effect.

(d) Restricted Securities. The Holder understands that the Securities it is and shall be purchasing are characterized as
"restricted securities" under the federal securities laws inasmuch as they are being acquired from the Company in a transaction not
involving a public offering and that under such laws and applicable regulations such securities may be resold without registration
under the Act, only in certain limited circumstances. In this connection, the Holder represents that it is familiar with Rule 144
promulgated under the Act, as now in effect, and understands the resale limitations imposed thereby and by the Act.
(e)

Legends.

The Holder understands that the certificates evidencing the Securities may bear one or all of the following or

other legends:
(i) "The securities evidenced by this certificate have not been registered under the Securities Act of 1933, as amended
(the "Act") or the securities laws of any state of the United States. The securities evidenced by this certificate may not be
offered, sold or transferred for value directly or indirectly, in the absence of such registration under the Act and qualification
under applicable state laws, or pursuant to an exemption from registration under the Act and qualification under applicable state
laws, the availability of which is to be established to the reasonable satisfaction of the Company."

(ii) Any legend required by the laws of the State of California, including any legend required by the California Department
of Corporations and Sections 417 and 418 of the California Corporations Code.
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(iii) Any legend required to be placed on the Securities purchased by investors in any future sale or offering of any
Securities, but only to the extent that such legend is required to be placed on all other shares of Common Stock.
(iv) Any legend required by any future stockholders, voting or other agreement to which the Holder or Securities may be
subject, but only to the extent that such legend is required to be placed on all other shares of Common Stock.
Section 6. Restrictions on Disposition. Without in any way limiting the representations set forth in Section 5 above, the Holder
further agrees not to make any disposition of all or any portion of the Securities unless and until the transferee has agreed in writing for the

benefit of the Company to be bound by this Section 6, and in addition thereto, one of the following conditions is satisfied:
(a) Securities Registered. There is then in effect a registration statement under the Act covering such proposed disposition
and such disposition is made in accordance with such registration statement.
(b) Registration Not Required. The Holder shall have (i) notified the Company of the proposed disposition and shall have
furnished the Company with a detailed statement of the circumstances surrounding the proposed disposition and (ii) if reasonably
requested by the Company, furnished the Company with an opinion of counsel, satisfactory to the Company, that such disposition
will not require registration of the Securities under the Act; provided, however, that the Company will not require opinions of counsel
for transactions made pursuant to Rule 144, except in unusual circumstances.

Section 7.

Market Stand Off.

(a) Market Standoff Period; Agreement. Holder hereby agrees that, during the period of duration (such period not to exceed
180 days) specified by the Company and an underwriter of Common Stock or other securities of the Company, following the effective
date of a registration statement of the Company filed under the Act, it shall not, to the extent requested by the Company and such
underwriter, directly or indirectly sell, offer to sell, contract to sell (including, without limitation, any short sale), grant any option to
purchase or otherwise transfer or dispose of (other than to donees who agree to be similarly bound) any securities of the Company
held by it at any time during such period except Common Stock included in such registration.
(b) Stop Transfer Instructions. In order to enforce the foregoing covenants, the Company may impose stop-transfer
instructions with respect to the securities of each Holder (and the securities of every other person subject to the restrictions in this
Section 7).
(c) Transferees Bound. Each Holder agrees that prior to the Company's initial public offering it will not transfer securities of
the Company unless each transferee agrees in writing to be bound by all of the provisions of this Section 7.

Section 8. Adjustment. The number of shares of Common Stock (or any shares of stock or other securities which may be) issuable
upon the exercise of this Warrant and the Exercise Price hereunder shall be subject to adjustment from time to time upon the happening of
certain events, as follows:
(a) Subdivisions, Combinations and Other Issuances. If the Company shall at any time prior to the expiration of this
Warrant subdivide its Common Stock, by split-up or otherwise, or combine its Common Stock, or issue additional shares of its
Common Stock as a dividend with respect to any shares of its Common Stock, the number of Warrant Shares issuable on the
exercise of this Warrant shall forthwith be proportionately increased in the case of a subdivision or stock dividend, or proportionately
decreased in the case of a combination. Appropriate adjustments shall also be made to the Exercise Price payable per share, but the
aggregate Exercise Price payable for the total number of Warrant Shares purchasable under this Warrant (as adjusted) shall remain
the
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same. Any adjustment under this Section 8(a) shall become effective at the close of business on the date the subdivision or
combination becomes effective, or as of the record date of such dividend, or in the event that no record date is fixed, upon the making
of such dividend.
(b) Reclassification, Reorganization and Consolidation. In case of any reclassification, capital reorganization, or change in
the Common Stock of the Company (other than as a result of a subdivision, combination, or stock dividend provided for in
Section 8(a) above), then, as a condition of such reclassification, reorganization, or change, lawful provision shall be made, and duly
executed documents evidencing the same from the Company or its successor shall be delivered to the Holder, so that the Holder shall
have the right at any time prior to the expiration of this Warrant to purchase, at a total price equal to that payable upon the exercise of
this Warrant, the kind and amount of shares of stock and other securities and property receivable in connection with such
reclassification, reorganization, or change by a holder of the same number of shares of Common Stock as were purchasable by the
Holder immediately prior to such reclassification, reorganization, or change. In any such case appropriate provisions shall be made
with respect to the rights and interest of the Holder so that the provisions hereof, including the provisions set forth in Section 1, shall
thereafter be applicable with respect to any shares of stock or other securities and property deliverable upon exercise hereof, and
appropriate adjustments shall be made to the Exercise Price per share payable hereunder, provided the aggregate Exercise Price shall
remain the same.
(c) Notice of Adjustments and Record Dates. The Company shall promptly notify the Holder in writing of each adjustment
or readjustment of the Exercise Price hereunder and the number of shares of Common Stock (or any shares of stock or other
securities which may be) issuable upon the exercise of this Warrant. Such notice shall state the adjustment or readjustment and
show in reasonable detail the facts on which that adjustment or readjustment is based. In the event of any taking by the Company of a
record of the holders of Common Stock for the purpose of determining the holders thereof who are entitled to receive any dividend or
other distribution, the Company shall notify the Holder in writing of such record date at least ten (10) days prior to the date specified
therein.

(d) No impairment. The Company shall not avoid or seek to avoid the observance or performance of any of the terms to be
observed or performed hereunder by the Company, but shall at all times in good faith assist in the carrying out of all the provisions of
this Warrant. Without limiting the generality of the foregoing, the Company (a) shall at all times reserve and keep available a number

of its authorized shares of Common Stock which shall be sufficient to permit the exercise of this Warrant and (b) shall take all such
action as may be necessary or appropriate in order that all shares of Common Stock as may be issued pursuant to the exercise of this
Warrant shall, upon issuance, be duly and validly issued, fully paid and nonassessable and free from all taxes, liens and charges
with respect to the issue thereof.
Section 9. Fractional Shares. No fractional shares shall be issued upon the exercise of this Warrant. In lieu of any fractional share to
which the Holder would otherwise be entitled, the Company shall make a cash payment equal to the Exercise Price multiplied by such
fraction.
Section 10. Early Termination. In the event of, at any time during the Exercise Period, an initial public offering of securities of the
Company under the Act, the Company shall provide to the Holder thirty (30) days advance written notice of such public offering, and this
Warrant shall terminate unless exercised prior to the date such public offering is closed.
Section 11. No Stockholder Rights.
stockholder of the Company.

This Warrant in and of itself shall not entitle the Holder to any voting rights or other rights as a
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Section 12. Transfer of Warrant. Subject to applicable laws and the restrictions on transfer set forth pursuant to Section 6 of this
Warrant, this Warrant and all rights hereunder are transferable, by the Holder in person or by duly authorized attorney, upon delivery of this
Warrant and the Form of Assignment attached hereto as Exhibit B to any transferee designated by Holder. The transferee shall sign an
investment letter in form and substance satisfactory to the Company.
Section 13. Lost, Stolen, Mutilated, or Destroyed Warrant. If this Warrant is lost, stolen, mutilated or destroyed, the Company
may, on such terms as to indemnify or otherwise as it may reasonably impose (which shall, in the case of a mutilated warrant, include the
surrender thereof), issue a new warrant of like denomination and tenor as the warrant so lost, stolen, mutilated or destroyed.
Section 14. Notices, Etc. All notices and other communications required or permitted hereunder shall be in writing and shall be sent
by telex, telegram, express mail or other form of rapid communications, if possible, and if not then such notice or communication shall be
mailed by first-class mail, postage prepaid, addressed in each case to the party entitled thereto at the following addresses: (a) if to the
Company, to NuVasive, Inc., Attention: Chief Executive Officer, 10065 Old Grove Road, San Diego, CA 92131, and (b) if to the Holder, to
Spine Partners, LLC, Attention: Dr. Bret A. Ferree, 1238 Cliff Lane, Cincinnati, OH 45208, or at such other address as one party may
furnish to the other in writing. Notice shall be deemed effective on the date dispatched if by personal delivery, telecopy, telex or telegram, two
days after mailing if by express mail, or three days after mailing if by first-class mail.
Section 15. Acceptance.
conditions contained herein.

Receipt of this Warrant by the Holder shall constitute acceptance of and agreement to all of the terms and

Section 16. Governing Law. This Warrant and all rights, obligations and liabilities hereunder shall be governed by the laws of the
state of California as applied to agreements among California residents entered into an to be performed entirely within California.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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The Company has caused this Warrant to be duly executed and delivered on and as of October 10, 2002.

NUVASIVE, INC.
By:

/s/ Alexis Lukianov

Name:

Alexis V. Lukianov

Title:

President and CEO

The undersigned. Holder agrees and accepts this Warrant and acknowledges that it has read and confirms each of the representations
contained in Section 5.

SPINE PARTNERS, LLC
By:

/s/ Bret Ferree

Name:

Bret A. Ferree

Title:

President

[SIGNATURE PAGE TO COMMON STOCK PURCHASE WARRANT]
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EXHIBIT A

NOTICE OF EXERCISE
(1) The undersigned hereby elects to purchase
shares of the Common Stock of NuVasive, Inc. (the "Company") pursuant to the
terms of the attached Warrant, and tenders herewith payment of the Exercise Price in full, together with all applicable transfer taxes, if any.

(2) Please issue a certificate or certificates representing said shares of Common Stock in the name of the undersigned or in such other
name as is specified below:

(Name)

(Address)
(3) The undersigned represents that (i) the aforesaid shares of Common Stock are being acquired for the account of the undersigned for
investment and not with a view to, or for resale in connection with, the distribution thereof and that the undersigned has no present intention
of distributing or reselling such shares; (ii) the undersigned is aware of the Company's business affairs and financial condition and has
acquired sufficient information about the Company to reach an informed and knowledgeable decision regarding its investment in the
Company; (iii) the undersigned is experienced in making investments of this type and has such knowledge and background in financial and
business matters that the undersigned is capable of evaluating the merits and risks of this investment and protecting the undersigned's own
interest; (iv) the undersigned understands that the shares of Common Stock issuable upon exercise of this Warrant have not been registered
under the Securities Act of 1933, as amended (the "Securities Act"), by reason of a specific exemption from the registration provisions of the
Securities Act, which exemption depends upon, among other things, the bona fide nature of the investment intent as expressed herein, and,
because such securities have not been registered under the Securities Act, they must be held indefinitely unless subsequently registered
under the Securities Act or an exemption from such registration is available; (v) the undersigned is aware that the aforesaid shares of
Common Stock may not be sold pursuant to Rule 144 adopted under the Securities Act unless certain conditions are met and until the
undersigned has held the shares for the number of years prescribed by Rule 144, that among the conditions for use of Rule 144 is the
availability of current information to the public about the Company and the Company has not made such information available and has no
present plans to do so; and (vi) the undersigned agrees not to make any disposition of all or any part of the aforesaid shares of Common
Stock unless and until there is then in effect a registration statement under the Securities Act covering such proposed disposition and such
disposition is made in accordance with said registration statement, or the undersigned has provided the Company with an opinion of counsel
satisfactory to the Company, stating that such registration is not required.

EXHIBIT A

Date

(Signature)

(Print Name)

[SIGNATURE PAGE TO NOTICE OF EXERCISE OF COMMON STOCK
PURCHASE WARRANT OF NUVASIVE, INC.]

EXHIBIT B

ASSIGNMENT FORM
(To assign the foregoing Warrant, execute this form and supply required information. Do not use this form to purchase shares.)
For value received, the foregoing Warrant and all rights evidenced thereby are hereby assigned to

Name:
(Please Print)
Address:

(Please Print)
Date:

Holder's
Signature:

Holder's
Address:

NOTE: The signature to this Assignment Form must correspond with the name as it appears on the face of the Warrant, without alteration or
enlargement or any change whatever. Officers of corporations and those acting in a fiduciary or other representative capacity should file proper
evidence of authority to assign the foregoing Warrant.

EXHIBIT B

EXHIBIT C
Assignment of Intellectual Property Rights
In consideration of the mutual obligations set forth in this Intellectual Property Purchase Agreement dated October 10, 2002 by and
between NuVasive, Inc. ("NuVasive") and Spine Partners, LLC ("Spine Partners"), the adequacy and receipt of which is hereby
acknowledged, Dr. Bret Ferree, President of Spine Partners and owner of the entire right, title, and interest in and to certain intellectual
property, including US Patent Application Ser. No. 10/105,971 and International Patent Application PCT/US02/11301 (both entitled "Spinal
Alignment Apparatus and Methods"), US Patent Application Ser. No. 60/394,966 (entitled "Anterior Cervical Plate") and US Patent
Application Ser. No. 10/108,287 and International Patent Application Ser. No. PCT/US02/09168 (both entitled "Hinged Anterior
Thoracic/Lumbar Plate") (collectively "Patent Applications"), and know-how and any specifications, test and/or regulatory test data, and
prototypes involving the systems described in the Patent Applications ("Intellectual Property Rights"), hereby sells and irrevocably assigns to
NuVasive the entire right, title and interest in and to the Intellectual Property Rights and any and all patent future applications based upon the
Intellectual Property Rights, including but not limited to all related PCT and/or national applications (foreign and domestic), continuation
applications, continuations-in-part applications, divisional applications, and applications upon which the Intellectual Property Rights claim
priority, to be held and enjoyed by NuVasive, its successors and assigns, as fully and entirely as the same would have been held and
enjoyed by Dr. Ferree and Spine Partners had this assignment and sale note been made.
In testimony whereof, I, Dr. Bret A. Ferree, individually and on behalf of Spine Partners, sign this Assignment of Intellectual Property

Rights this 10 th day of October, 2002.

By:

/s/ Bret Ferree

BRET A. FERREE
1238 Cliff Lane
Cincinnati, Ohio 45208
/s/ illegible

[Notary Seal]
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EXHIBIT 10.27
ENTERPRISE
PARTNERS
Venture Capital
July 12, 1999
Mr. Alex Lukianov
14 Wolcott Drive
Freehold NJ 07729
Dear Alex:

On behalf of the Board of Directors and the senior management team at NuVasive, we want to reiterate how impressed we are with you and
how strongly we believe that You are the person we want running NuVasive as Chief Executive Officer. We believe this is an outstanding fit
between your skills and the company's short and long term needs.
Our strong sense is that you are in an ideal stage in your career to move into an explosive growth, development stage, medical device
enterprise. The key components of our offer of employment are as follows:
Title. You will be immediately named President and Chief Executive Officer, will report to and will serve ass a member of the Board of
Directors including having a voting seat. You will have full day-to-day operating responsibility for the entire enterprise.
Base Salary. Your base salary for the first year will be $20,933 per month which annualizes $250,000 per year. Your performance and
salary will be reviewed on an annual basis.
Equity Participation. As you know, the most significant portion of wealth accumulation will be in the form of equity participation in
NuVasive. You will be granted common stock options in a number equivalent to 7% of the current outstanding issued shares
(0.07 × 6,600,000 or 462,000 shares). The number of issued Preferred shares is 6,200,000 plus approximately 400,000 Common which
have been granted but not issued from the 1.3 Million ISO Pool for a total of 7.5 Million authorized shares. The most recent round of
financing was conducted at $1.00 per share; your strike price on this initial grant of stock options will be 10 cents per share. The vesting on
the options will be as follows:
Over a four year period of time the first 25% of the shares will vest on your first anniversary. They will then vest 1/36 per month over the
remaining 3 years.
Under separate cover, you will receive a full copy of the company's stock option program. Stock options are reviewed by the Board on an
annual basis with regard to further grants. Clearly our intention is that as the enterprise grows and succeeds under your direction it will be to
everyone's mutual interest to have key management in the company incented with additional option participation as warranted and
determined by the Board of Directors and Shareholders. We would look to you to fashion a stock option program for key members of
management after you have joined the company. In addition, we will be raising another $10 Million to $15 Million of equity at market price
per share with your leadership.

With regard to accelerated vesting of your options it would only take place if the company were acquired and the acquiring company did not
put in place a comparable stock option plan or if you were asked to assume a role in the acquired company with substantially less
responsibility. In other words, it is NuVasive's best interest to retain key members of management including the CEO at the time of a sale of
the company. If the acquiring company does not require your services all stock options would immediately vest or if the acquiring company
did not put in a comparable stock option plan and retain you in a significant management role, you would have the opportunity to accelerate
vesting of your shares.

Management Incentive/Cash Bonus. You will he eligible to receive a $25,000 sign-on-bonus at the start of your employment.
Additionally, you will be eligible to achieve another $50,000 based upon the achievement of specific milestones to be mutually agreed upon.
We would anticipate that within 60 days after joining NuVasive as CEO you and the Board will agree on these objectives to be completed
within the next year and these will serve as the basis for the $50,000 bonus. With this above compensation structure, your first year's annual
compensation could achieve $325,000.
Start Date. We would like you to begin employment with NuVasive as soon as possible and would hope that you could start with the
organization no later than August 16, 1999. We understand due to your consulting engagements that you would not want to make a public
announcement of your joining NuVasive. We are all dealing in good faith and with your signature below signifying your acceptance of our
agreement, we will be operating under the assumption that you will be the CEO and that all other search activities on your part will cease
with regard to other employers. We also understand that between August 16 and the first day of October you will have some minimal
wrapping up of consulting projects which may consume up to 10% of your time and which in agreeable to us. We ask that you disclose to as

wrapping up of consulting projects which may consume up to 10% of your time and which in agreeable to us. We ask that you disclose to as
the nature of these projects in case there may be any perceived or real conflict.

Relocation. It is our wish to have you and your family move to the Southern California area as soon as is reasonably feasible and with as
little interruption to your family while keeping an eye on expenses to the company. Rather than got into the details of a specific relocation plan
we are prepared to offer you up to $120,000 to compensate you for the expenses of selling your home, physical relocation and temporary
living. In this regard, this allotment of $120,000 is available for your use if expenses are incurred. Please submit all receipts. In other words,
we would ask that you submit your expenses to the Board and you will be reimbursed for the amount incurred up the expense level or
$120,000, whichever is less. The normal and customary expenses will be reimbursed but does not include escrow fees or other real estate
acquisition fees. The spirit of this portion of the offer is to have you move in a comfortable, yet frugal, fashion to Southern California. We
recognize that we do not want you to have any out-of-pocket expenses, at the same time, minimizing the cost to the company.

Benefits. Under separate cover you will receive a packet fully detailing NuVasive's benefits program which includes medical, health
insurance and other items. Additionally, you will be eligible for four weeks vacation as time permits at your discretion. Your benefits will be
the same as the other employees of the company.
Non-Compete Agreement, Confidential Disclosure, Salary Continuation. You will not be required to sign a non-compete agreement
in joining NuVasive. We will ask for you to execute a confidentiality agreement relating to our proprietary technology and business trade
secrets. In agreement with this intellectual property protection, your salary will be continued in the unlikely event of your termination by the
company for any reason other than cause for a period of up to 9 months of your current salary or until you find suitable employment
whichever is less.
References. While we are still in the process of completing reference checks we would like to get them completed in the next couple of
days prior to Friday, July 16, 1999. This offer is contingent upon the successful completion of those final references.

Alex, on the part of all of us at NuVasive, we are looking forward to having you and, hopefully, your wife visit us July 13 th.
Please sign your acceptance below and return to me by fax no later than noon on Friday, 16, 1999. All of us at NuVasive look forward to
working with you and making NuVasive a world-class medical device company.

Sincerely yours,

/s/ Andrew Senyei

Andrew E. Senyei
General Partner, Enterprise Partners
Member of the Board of Directors. NuVasive

Jim Marino

cc:

Joe Lacob

Dan O'Hara
I understand and accept the terms of this proposal.

/s/ Alex Lukianov

7-13-99

Alex Lukianov

Date

NUVASIVE
Creative Spine Technology
Alexis V. Lukianov
President and Chief Executive Officer

10065 OLD GROVE ROAD • SAN DIEGO, CA 92131
858.271.7070 toll free: 800.455.1476 fax: 858.271.7101
January 20, 2004

Mr. Alexis Lukianov
10065 Old Grove Road
San Diego, CA 92131
Re:

Additional Severance/Retention Benefit and Vesting Acceleration

Dear Alex,
The purpose of this letter is to memorialize our understanding regarding the amendment of the terms of your original offer letter with the
NuVasive, Inc. (the "Company") dated July 12, 1999 (the "Offer Letter") and the terms of your various option grants (the "Option Grants").
For purposes of this letter, the terms Involuntary Termination, Corporate Transaction and Service shall have the meaning set forth in the
Company's 1998 Stock Option/Stock Issuance Plan (the "Plan").
1. Involuntary Termination within 12 Months of Corporate Transaction. Upon your Involuntary Termination within 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to two times your compensation earned (including

any bonus with respect to performance during) the most recently completed calendar year ("Compensation").
2. Involuntary Termination beyond 12 Months of Corporate Transaction. Upon your Involuntary Termination beginning 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to one hundred twenty-five percent (125%) of your
Compensation.
3. Vesting Acceleration at Corporate Transaction. Upon the closing of a Corporate Transaction (if, and only if, you are still providing
Service to the Company or its successor, as applicable, at such time), fifty percent (50%) of your unvested stock (and options) will
immediately vest; provided however, that this amount shall be one hundred percent (100%) in the event that your stock (and options) are not
assumed in full as part of the Corporate Transaction.
4. Additional Vesting Acceleration following Corporate Transaction. If not otherwise fully vested, any remaining unvested stock (and
options) shall fully vest upon the earlier of (a) your Involuntary Termination following a Corporate Transaction and (b) the date 12 months
from the closing of the Corporate Transaction, (if, and only if, you are still providing Service to the Company or its successor, as applicable, at
such time).
5. Severance. In the event of your Involuntarily Termination prior to a Corporate Transaction, in lieu of any severance contemplated by
your Offer Letter, the Company shall pay you a cash payment equal to one hundred percent (100%) of your Compensation upon your
execution of a release of all claims against the Company.

6. Nonsolicitation. You agree that while providing Service to the Company and for one (1) year following the date upon which you
cease to provide Service to the Company, you will not, either directly or through others solicit or attempt to solicit, or hire or attempt to hire,

any person (including any entity) who is an employee, consultant or independent contractor of the Company to terminate his, her or its
relationship with the Company in order to become an employee, consultant or independent contractor to or for any other person or entity.

For purposes of clarification, your employment with the Company will remain on an "at will" basis, meaning that (except for the
obligations contemplated by the Offer Letter and this letter) either you or the Company may terminate your employment at any time for any
reason or no reason, without further obligation or liability. These terms are in lieu of and replace the current terms of any severance
obligations or vesting acceleration set forth in the Offer Letter and the Option Grants. The severance obligations and vesting acceleration set
forth herein constitute the entirety of any severance obligation owed to you by the Company and any accelerated vesting to which you are
entitled following a Corporate Transaction. This policy of at-will employment is the entire agreement as to the duration of your employment
and may only be modified in an express written agreement signed by an officer of the Company authorized by the Company's Board of
Directors and you.

This letter agreement shall be governed by and construed under the laws of the State of California as applied to agreements among
California residents entered into and to be performed entirely within California.

Very truly yours,

NUVASIVE, INC.
By:

/s/ Kevin O'Boyle

Kevin O'Boyle
Chief Financial Officer
AS ACCEPTED AND AGREED:

/s/ Alexis Lukianov

Alexis Lukianov
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EXHIBIT 10.28
BONUS AGREEMENT
This Bonus Agreement (this "Agreement"), dated as of February 25, 2000, is by and between Nuvasive, Inc., a Delaware corporation
(the "Company"), and Alexis V. Lukianov (the "Executive").

RECITALS
WHEREAS, the Company is the holder of that certain Promissory Note dated as of February 25, 2000 made by the Executive in the
principal amount of $500,000 (the "Note"); and

WHEREAS, as a bonus for the performance of services, the Company desires to forgive and cancel the entire principal and interest
payable under the Note (the "Note Obligation") and to pay all withholding obligations arising from such forgiveness and the payment of such
withholding obligations (the "Withholding Obligation"), all pursuant to this Agreement;

AGREEMENT
NOW, THEREFORE, the parties hereto agree as follows:
1. Bonus Payment . Subject to Section 2 below and as a bonus for the performance of services, the Company Shall forgive and
cancel the Note Obligation and shall assume and pay to the appropriate governmental authorities the Withholding Obligation on the earliest
to occur of the following dates ("Cancellation Date"): (a) February 24, 2004, (b) the date of the Company's initial underwritten public offering
of the Company's common stock, (c) the closing of the acquisition of the Company by another entity (other than a merger effected for the
purpose of changing the Company's state of incorporation) by means of a transaction or series of related transactions following which the
Company's stockholders immediately prior to such transaction or series of related transactions control less than 50% of the voting securities
in the surviving corporation and have the ability to elect less than half of the directors of the surviving corporation, or (d) the Executive's death.

2. Termination of Bonus. In the event that Executive ceases to have a continuous relationship with the Company or a parent or
subsidiary of the Company, other than as a result of Executive's death, from the date hereof through the Cancellation Date, for any reason,
with or without cause (a "Termination"), the Company's obligation to forgive and cancel the Note Obligation and to assume and pay the
Withholding Obligation shall immediately cease and be terminated. For purposes of this Agreement, Executive's "continuous relationship"
shall cease, when Executive ceases to be actively employed by the Company or a parent or subsidiary of the Company. A leave of absence
(regardless of the reason therefor) shall be deemed to constitute the cessation of Executive's continuous relationship unless such leave is
authorized by the Company in writing and Executive returns to work within the time specified in such authorization or in any amendment
thereto.
3. No Employment or Service Contract . Nothing in this Agreement shall confer on Executive any right to a continuous relationship
with the Company for any period of specific duration or interfere with or otherwise restrict in any way the rights of the Company or Executive,
which rights are hereby expressly reserved by each, to terminate Executive's employment at any time for any reason whatsoever, with or
without cause.
4. Governing Law . This Agreement will be governed by and construed under the laws of the State of California applicable to
contracts between Californian residents entered into and to be performed entirely within the State of California, excluding its choice of law
provisions.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written.

NUVASIVE, INC.
By:

/s/ Steven McGowan

Name:

Steven McGowan

Title:

CFO

/s/ Alexis Lukianov
Alexis V. Lukianov, Executive
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EXHIBIT 10.29
NUVASIVE
Creative Spine Technology

Alexis V. Lukianov
President and Chief Executive Officer
December 20, 2002

Kevin O'Boyle
C/O Mildred O'Boyle
861 Country Club Circle
Venice, FL 34293
Dear Kevin,

NuVasive, Inc (the "Company") is pleased to offer you employment on the terms and conditions stated in this letter. The Company is offering
you the position of Chief Financial Officer. As Chief Financial Officer, you will report directly to me, and your job duties will be further outlined
upon your employment. We would like for you to begin work in this capacity with the Company on January 8, 2002. You will have time off in
January to wrap up loose ends with your previous employer.
Your initial rate of compensation will be $18,750 per month. You will also be eligible for the 2003 Performance Bonus Program and be
guaranteed a minimum of $30,000 bonus for 2003. NuVasive will pay up to $70,000 for you to move from Orange Country to San Diego.
Any tax impact is borne by NuVasive. NuVasive will also provide you with temporary housing for a maximum of 6 months. You have one
year from your start date to use this relocation package. Should you leave NuVasive voluntarily before one year after your start date, you
must repay all of this to NuVasive. Subject to approval by the Board of Directors, you will receive 400,000 shares of NuVasive Common
Stock options at a strike price of $0.25 per share. These options will vest over four years in accordance with the provisions of the Company's
1998 Stock Option Plan. Additionally, you will be eligible for the following benefits: standard medical, dental, life insurance, 401K, four
(4) weeks of vacation benefits and up to $1,000 annual reimbursement for club expenses.
Your employment with the company will not be for any specific term and may be terminated by your or by the Company at any time, with or
without cause and with or without notice. The at-will nature of your employment described in this offer letter shall constitute the entire
agreement between you and the company concerning the duration of your employment and the circumstances under which either you or the
Company may terminate the employment relationship. As an employee of the Company, you will be required to comply with all Company
policies and procedures.
If your position is terminated in a change of control, you will be eligible for 12 months salary and pro-rata bonus compensation. With regard to
accelerated vesting of your options it would only take place if the company were acquired and the acquiring company did not put in place a

comparable stock option plan or if you were asked to assume a role in the acquired company with substantially less responsibility. In other
words, it is NuVasive's best interest to retain key members of management including the CEO and CFO at the time of a sale of the
company. If the acquiring company does not require your services all stock options would immediately vest or if the acquiring company did
not put in a comparable stock option plan and retain you in a significant management role, you would have the opportunity to accelerate
vesting of your shares. This arrangement is identical to that provided to the CEO. At this time, other executives do not have any similar
provisions.
Your employment pursuant to this offer is contingent upon your execution of the attached Proprietary Information and Inventions Agreement
and upon your compliance with all contractual obligations that you may have with your former employer. You agree that during the course of
performing your duties on behalf of NuVasive, you will not use or disclose to NuVasive any confidential or proprietary

information that may belong to others. You have already indicated to us that you have no such information in your possession.
If you wish to accept this offer, please sign your acceptance below and return the fully executed letter to me, along with the executed

Proprietary Information and Inventions Agreement. Please fax the executed offer letter to me over the weekend to my home at 858-759-0657.
You may also reach me at home at 858-759-0656. You should keep one copy of this letter for your own records.
We are looking forward to having you join the NuVasive team.

Very truly yours,

NUVASIVE, INC.
By: /s/ Alexis Lukianov

By: /s/ Alexis Lukianov

Alexis V. Lukianov
President and CEO
I have read and accept this employment offer.

Dated:

12-24-02

/s/ Kevin O'Boyle

Kevin C. O'Boyle
cc: Dan O'Hara-Heidrick and Scruggles

NUVASIVE
Creative Spine Technology
Alexis V. Lukianov
President and Chief Executive Officer

10065 OLD GROVE ROAD • SAN DIEGO, CA 92131
858.271.7070 toll free: 800.455.1476 fax: 858.271.7101
January 20, 2004

Mr. Kevin O'Boyle
10065 Old Grove Road
San Diego, CA 92131
Re:

Additional Severance/Retention Benefit and Vesting Acceleration

Dear Kevin,
The purpose of this letter is to memorialize our understanding regarding the amendment of the terms of your original offer letter with the
NuVasive, Inc. (the "Company") dated December 20, 2002 (the "Offer Letter") and the terms of your various option grants (the "Option
Grants"). For purposes of this letter, the terms Involuntary Termination, Corporate Transaction and Service shall have the meaning set forth
in the Company's 1998 Stock Option/Stock Issuance Plan (the "Plan").
1. Involuntary Termination within 12 Months of Corporate Transaction. Upon your Involuntary Termination within 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to one hundred fifty percent (15 0%) of your
compensation earned (including any bonus with respect to performance during) the most recently completed calendar year
("Compensation").

2. Involuntary Termination beyond 12 Months of Corporate Transaction. Upon your Involuntary Termination beginning 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to one hundred percent (100%) of your
Compensation.
3. Vesting Acceleration at Corporate Transaction. Upon the closing of a Corporate Transaction (if, and only if, you are still providing
Service to the Company or its successor, as applicable, at such time), fifty percent (50%) of your unvested stock (and options) will
immediately vest; provided however, that this amount shall be one hundred percent (110%) in the event that your stock (and options) are not
assumed in full as part of the Corporate Transaction.
4. Additional Vesting Acceleration following Corporate Transaction. If not otherwise fully vested, any remaining unvested stock (and
options) shall fully vest upon the earlier of (a) your Involuntary Termination following a Corporate Transaction and (b) the date 12 months
from the closing of the Corporate Transaction, (if, and only if, you are still providing Service to the Company or its successor, as applicable, at
such time).
5. Severance. In the event of your Involuntarily Termination prior to a Corporate Transaction, in lieu of any severance contemplated by
your Offer Letter, the Company shall pay you a cash payment equal to one hundred percent (100%) of your Compensation upon your
execution of a release of all claims against the Company.

6. Nonsolicitation. You agree that while providing Service to the Company and for one (1) year following the date upon which you
cease to provide Service to the Company, you will not, either directly or through others solicit or attempt to solicit, or hire or attempt to hire,

any person (including any entity) who is an employee, consultant or independent contractor of the Company to terminate his, her or its
relationship with the Company in order to become an employee, consultant or independent contractor to or for any other person or entity.

For purposes of clarification, your employment with the Company will remain on an "at will" basis, meaning that (except for the
obligations contemplated by the Offer Letter and this letter) either you or the Company may terminate your employment at any time for any
reason or no reason, without further obligation or liability. These terms are in lieu of and replace the current terms of any severance
obligations or vesting acceleration set forth in the Offer Letter and the Option Grants. The severance obligations and vesting acceleration set
forth herein constitute the entirety of any severance obligation owed to you by the Company and any accelerated vesting to which you are
entitled following a Corporate Transaction. This policy of at-will employment is the entire agreement as to the duration of your employment

and may only be modified in an express written agreement signed by an officer of the Company authorized by the Company's Board of
Directors and you.
This letter agreement shall be governed by and construed under the laws of the State of California as applied to agreements among
California residents entered into and to be performed entirely within California.

Very truly yours,

NUVASIVE, INC.
By:

/s/ Alexis Lukianov

Alexis Lukianov,
President and CEO
AS ACCEPTED AND AGREED:

/s/ Kevin O'Boyle

Kevin O'Boyle
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EXHIBIT 10.30
NUVASIVE
Creative Spine Technology

10065 OLD GROVE ROAD • SAN DIEGO, CA 92131
858.271.7070 toll free: 800.455.1476 fax: 858.271.7101

Alexis V. Lukianov
President and Chief Executive Officer

January 20, 2004

Mr. Keith Valentine
10065 Old Grove Road
San Diego, CA 92131
Re:

Additional Severance and Retention Benefit

Dear Mr. Valentine:
The purpose of this letter is to memorialize our understanding regarding the amendment of the terms of your original employment with
the NuVasive, Inc. (the "Company"). For purposes of this letter, the terms Involuntary Termination, Corporate Transaction and Service shall
have the meaning set forth in the Company's 1998 Stock Option/Stock Issuance Plan (the "Plan").
1. Involuntary Termination within 12 Months of Corporate Transaction. Upon your Involuntary Termination within 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to one hundred percent (100%) of your
compensation earned (including any bonus with respect to performance during) the most recently completed calendar year
("Compensation").

2. Involuntary Termination beyond 12 Months of Corporate Transaction. Upon your Involuntary Termination beginning 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to seventy-five percent (75%) of your Compensation.
3. Severance. In the event of your Involuntarily Termination prior to a Corporate Transaction, in lieu of any other cash obligation, the
Company shall pay you a cash payment. equal to seventy-five percent (75%) of your Compensation upon your execution of a release of all
claims against the Company.
4. Nonsolicitation. You agree that while providing Service to the Company and for one (1) year following the date upon which you
cease to provide Service to the Company, you will not, either directly or through others solicit or attempt to solicit, or hire or attempt to hire,

any person (including any entity) who is an employee, consultant or independent contractor of the Company to terminate his, her or its
relationship with the Company in order to become an employee, consultant or independent contractor to or for any other person or entity.
For purposes of clarification, your employment with the Company will remain on an "at will" basis, meaning that (except for the
obligations contemplated by this letter or under the Plan) either you or the Company may terminate your employment at any time for any
reason or no reason, without further obligation or liability. These terms are in lieu of and replace the current terms of any existing severance
obligations. The severance obligations set forth herein constitute the entirety of any severance obligation owed to you by the Company. This
policy of at-will employment is the entire agreement as to the duration of your employment and may only be modified in an express written
agreement signed by an officer of the Company authorized by the Company's Board of Directors and you.

This letter agreement shall be governed by and construed under the laws of the State of California as applied to agreements among
California residents entered into and to be performed entirely within California.

Very truly yours,

NUVASIVE, INC.
By:

/s/ Alexis Lukianov

Alexis Lukianov,
President and CEO
AS ACCEPTED AND AGREED:
/s/ Keith Valentine

Keith Valentine
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EXHIBIT 10.31
NUVASIVE
Creative Spine Technology

10065 OLD GROVE ROAD • SAN DIEGO, CA 92131
858.271.7070 toll free: 800.455.1476 fax: 858.271.7101

Alexis V. Lukianov
President and Chief Executive Officer

January 20, 2004

Mr. G. Rogan Fry
10065 Old Grove Road
San Diego, CA 92131
Re:

Additional Severance and Retention Benefit

Dear Mr. Fry:
The purpose of this letter is to memorialize our understanding regarding the amendment of the terms of your original employment with
the NuVasive, Inc. (the "Company"). For purposes of this letter, the terms Involuntary Termination, Corporate Transaction and Service shall
have the meaning set forth in the Company's 1998 Stock Option/Stock Issuance Plan (the "Plan").
1. Involuntary Termination within 12 Months of Corporate Transaction. Upon your Involuntary Termination within 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to one hundred percent (100%) of your
compensation earned (including any bonus with respect to performance during) the most recently completed calendar year
("Compensation").

2. Involuntary Termination beyond 12 Months of Corporate Transaction. Upon your Involuntary Termination beginning 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to seventy-five percent (75%) of your Compensation.
3. Severance. In the event of your Involuntarily Termination prior to a Corporate Transaction, in lieu of any other cash obligation, the
Company shall pay you a cash payment equal to seventy-five percent (75%) of your Compensation upon your execution of a release of all
claims against the Company.
4. Nonsolicitation. You agree that while providing Service to the Company and for one (1) year following the date upon which you
cease to provide Service to the Company, you will not, either directly or through others solicit or attempt to solicit, or hire or attempt to hire,

any person (including any entity) who is an employee, consultant or independent contractor of the Company to terminate his, her or its
relationship with the Company in order to become an employee, consultant or independent contractor to or for any other person or entity.
For purposes of clarification, your employment with the Company will remain on an "at will" basis, meaning that (except for the
obligations contemplated by this letter or under the Plan) either you or the Company may terminate your employment at any time for any
reason or no reason, without further obligation or liability. These terms are in lieu of and replace the current terms of any existing severance
obligations. The severance obligations set forth herein constitute the entirety of any severance obligation owed to you by the Company. This
policy of at-will employment is the entire agreement as to the duration of your employment and may only be modified in an express written
agreement signed by an officer of the Company authorized by the Company's Board of Directors and you.

This letter agreement shall be governed by and construed under the laws of the State of California as applied to agreements among
California residents entered into and to be performed entirely within California.

Very truly yours,

NUVASIVE, INC.
By:

/s/ Alexis Lukianov

Alexis Lukianov,
President and CEO
AS ACCEPTED AND AGREED:
/s/ G. Rogan Fry

G. Rogan Fry
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EXHIBIT 10.32
NUVASIVE
Creative Spine Technology

10065 OLD GROVE ROAD • SAN DIEGO, CA 92131
858.271.7070 toll free: 800.455.1476 fax: 858.271.7101

Alexis V. Lukianov
President and Chief Executive Officer

January 20, 2004

Mr. Patrick Miles
10065 Old Grove Road
San Diego, CA 92131
Re:

Additional Severance and Retention Benefit

Dear Mr. Miles:
The purpose of this letter is to memorialize our understanding regarding the amendment of the terms of your original employment with
the NuVasive, Inc. (the "Company"). For purposes of this letter, the terms Involuntary Termination, Corporate Transaction and Service shall
have the meaning set forth in the Company's 1998 Stock Option/Stock Issuance Plan (the "Plan").
1. Involuntary Termination within 12 Months of Corporate Transaction. Upon your Involuntary Termination within 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to one hundred percent (100%) of your
compensation earned (including any bonus with respect to performance during) the most recently completed calendar year
("Compensation").

2. Involuntary Termination beyond 12 Months of Corporate Transaction. Upon your Involuntary Termination beginning 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to seventy-five percent (75%) of your Compensation.
3. Severance. In the event of your Involuntarily Termination prior to a Corporate Transaction, in lieu of any other cash obligation, the
Company shall pay you a cash payment equal to seventy-five percent (75%) of your Compensation upon your execution of a release of all
claims against the Company.
4. Nonsolicitation. You agree that while providing Service to the Company and for one (1) year following the date upon which you
cease to provide Service to the Company, you will not, either directly or through others solicit or attempt to solicit, or hire or attempt to hire,

any person (including any entity) who is an employee, consultant or independent contractor of the Company to terminate his, her or its
relationship with the Company in order to become an employee, consultant or independent contractor to or for any other person or entity.
For purposes of clarification, your employment with the Company will remain on an "at will" basis, meaning that (except for the
obligations contemplated by this letter or under the Plan) either you or the Company may terminate your employment at any time for any
reason or no reason, without further obligation or liability. These terms are in lieu of and replace the current terms of any existing severance
obligations. The severance obligations set forth herein constitute the entirety of any severance obligation owed to you by the Company. This
policy of at-will employment is the entire agreement as to the duration of your employment and may only be modified in an express written
agreement signed by an officer of the Company authorized by the Company's Board of Directors and you.

This letter agreement shall be governed by and construed under the laws of the State of California as applied to agreements among
California residents entered into and to be performed entirely within California.

Very truly yours,

NUVASIVE, INC.
By:

/s/ Alexis Lukianov

Alexis Lukianov,
President and CEO
AS ACCEPTED AND AGREED:
/s/ Patrick Miles

Patrick Miles
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EXHIBIT 10.33
NUVASIVE
Creative Spine Technology

10065 OLD GROVE ROAD • SAN DIEGO, CA 92131
858.271.7070 toll free: 800.455.1476 fax: 858.271.7101

Alexis V. Lukianov
President and Chief Executive Officer

January 20, 2004

Mr. James Skinner
10065 Old Grove Road
San Diego, CA 92131
Re:

Additional Severance and Retention Benefit

Dear Mr. Skinner:
The purpose of this letter is to memorialize our understanding regarding the amendment of the terms of your original employment with
the NuVasive, Inc. (the "Company"). For purposes of this letter, the terms Involuntary Termination, Corporate Transaction and Service shall
have the meaning set forth in the Company's 1998 Stock Option/Stock Issuance Plan (the "Plan").
1. Involuntary Termination within 12 Months of Corporate Transaction. Upon your Involuntary Termination within 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to one hundred percent (100%) of your
compensation earned (including any bonus with respect to performance during) the most recently completed calendar year
("Compensation").

2. Involuntary Termination beyond 12 Months of Corporate Transaction. Upon your Involuntary Termination beginning 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to seventy-five percent (75%) of your Compensation.
3. Severance. In the event of your Involuntarily Termination prior to a Corporate Transaction, in lieu of any other cash obligation, the
Company shall pay you a cash payment equal to seventy-five percent (75%) of your Compensation upon your execution of a release of all
claims against the Company.
4. Nonsolicitation. You agree that while providing Service to the Company and for one (1) year following the date upon which you
cease to provide Service to the Company, you will not, either directly or through others solicit or attempt to solicit, or hire or attempt to hire,

any person (including any entity) who is an employee, consultant or independent contractor of the Company to terminate his, her or its
relationship with the Company in order to become an employee, consultant or independent contractor to or for any other person or entity.
For purposes of clarification, your employment with the Company will remain on an "at will" basis, meaning that (except for the
obligations contemplated by this letter or under the Plan) either you or the Company may terminate your employment at any time for any
reason or no reason, without further obligation or liability. These terms are in lieu of and replace the current terms of any existing severance
obligations. The severance obligations set forth herein constitute the entirety of any severance obligation owed to you by the Company. This
policy of at-will employment is the entire agreement as to the duration of your employment and may only be modified in an express written
agreement signed by an officer of the Company authorized by the Company's Board of Directors and you.

This letter agreement shall be governed by and construed under the laws of the State of California as applied to agreements among
California residents entered into and to be performed entirely within California.

Very truly yours,

NUVASIVE, INC.
By:

/s/ Alexis Lukianov

Alexis Lukianov,
President and CEO
AS ACCEPTED AND AGREED:

/s/ James Skinner

James Skinner
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EXHIBIT 10.34
NUVASIVE
Creative Spine Technology

10065 OLD GROVE ROAD • SAN DIEGO, CA 92131
858.271.7070 toll free: 800.455.1476 fax: 858.271.7101

Alexis V. Lukianov
President and Chief Executive Officer

January 20, 2004

Mr. G. Bryan Cornwall
10065 Old Grove Road
San Diego, CA 92131
Re:

Additional Severance and Retention Benefit

Dear Mr. Cornwall:
The purpose of this letter is to memorialize our understanding regarding the amendment of the terms of your original employment with
the NuVasive, Inc. (the "Company"). For purposes of this letter, the terms Involuntary Termination, Corporate Transaction and Service shall
have the meaning set forth in the Company's 1998 Stock Option/Stock Issuance Plan (the "Plan").
1. Involuntary Termination within 12 Months of Corporate Transaction. Upon your Involuntary Termination within 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to one hundred percent (100%) of your
compensation earned (including any bonus with respect to performance during) the most recently completed calendar year
("Compensation").

2. Involuntary Termination beyond 12 Months of Corporate Transaction. Upon your Involuntary Termination beginning 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to seventy-five percent (75%) of your Compensation.
3. Severance. In the event of your Involuntarily Termination prior to a Corporate Transaction, in lieu of any other cash obligation, the
Company shall pay you a cash payment equal to seventy-five percent (75%) of your Compensation upon your execution of a release of all
claims against the Company.
4. Nonsolicitation. You agree that while providing Service to the Company and for one (1) year following the date upon which you
cease to provide Service to the Company, you will not, either directly or through others solicit or attempt to solicit, or hire or attempt to hire,

any person (including any entity) who is an employee, consultant or independent contractor of the Company to terminate his, her or its
relationship with the Company in order to become an employee, consultant or independent contractor to or for any other person or entity.
For purposes of clarification, your employment with the Company will remain on an "at will" basis, meaning that (except for the
obligations contemplated by this letter or under the Plan) either you or the Company may terminate your employment at any time for any
reason or no reason, without further obligation or liability. These terms are in lieu of and replace the current terms of any existing severance
obligations. The severance obligations set forth herein constitute the entirety of any severance obligation owed to you by the Company. This
policy of at-will employment is the entire agreement as to the duration of your employment and may only be modified in an express written
agreement signed by an officer of the Company authorized by the Company's Board of Directors and you.

This letter agreement shall be governed by and construed under the laws of the State of California as applied to agreements among
California residents entered into and to be performed entirely within California.

Very truly yours,

NUVASIVE, INC.
By:

/s/ Alexis Lukianov

Alexis Lukianov,
President and CEO
AS ACCEPTED AND AGREED:

/s/ G. Bryan Cornwall

G. Bryan Cornwall
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EXHIBIT 10.35
NUVASIVE
Creative Spine Technology

10065 OLD GROVE ROAD • SAN DIEGO, CA 92131
858.271.7070 toll free: 800.455.1476 fax: 858.271.7101

Alexis V. Lukianov
President and Chief Executive Officer

January 20, 2004

Mr. Jonathan D. Spangler
10065 Old Grove Road
San Diego, CA 92131
Re:

Additional Severance and Retention Benefit

Dear Mr. Spangler:
The purpose of this letter is to memorialize our understanding regarding the amendment of the terms of your original employment with
the NuVasive, Inc. (the "Company"). For purposes of this letter, the terms Involuntary Termination, Corporate Transaction and Service shall
have the meaning set forth in the Company's 1998 Stock Option/Stock Issuance Plan (the "Plan").
1. Involuntary Termination within 12 Months of Corporate Transaction. Upon your Involuntary Termination within 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to one hundred percent (100%) of your
compensation earned (including any bonus with respect to performance during) the most recently completed calendar year
("Compensation").

2. Involuntary Termination beyond 12 Months of Corporate Transaction. Upon your Involuntary Termination beginning 12 months
following a Corporate Transaction (if, and only if, you are still providing Service to the Company or its successor, as applicable, at such time),
the Company or its successor, as the case may be, shall pay you a cash payment equal to seventy-five percent (75%) of your Compensation.
3. Severance. In the event of your Involuntarily Termination prior to a Corporate Transaction, in lieu of any other cash obligation, the
Company shall pay you a cash payment equal to seventy-five percent (75%) of your Compensation upon your execution of a release of all
claims against the Company.
4. Nonsolicitation. You agree that while providing Service to the Company and for one (1) year following the date upon which you
cease to provide Service to the Company, you will not, either directly or through others solicit or attempt to solicit, or hire or attempt to hire,

any person (including any entity) who is an employee, consultant or independent contractor of the Company to terminate his, her or its
relationship with the Company in order to become an employee, consultant or independent contractor to or for any other person or entity.
For purposes of clarification, your employment with the Company will remain on an "at will" basis, meaning that (except for the
obligations contemplated by this letter or under the Plan) either you or the Company may terminate your employment at any time for any
reason or no reason, without further obligation or liability. These terms are in lieu of and replace the current terms of any existing severance
obligations. The severance obligations set forth herein constitute the entirety of any severance obligation owed to you by the Company. This
policy of at-will employment is the entire agreement as to the duration of your employment and may only be modified in an express written
agreement signed by an officer of the Company authorized by the Company's Board of Directors and you.

This letter agreement shall be governed by and construed under the laws of the State of California as applied to agreements among
California residents entered into and to be performed entirely within California.

Very truly yours,

NUVASIVE, INC.
By:

/s/ Alexis Lukianov

Alexis Lukianov,
President and CEO
AS ACCEPTED AND AGREED:
/s/ Jonathan D. Spangler

Jonathan D. Spangler
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EXHIBIT 10.36
INDEMNIFICATION AGREEMENT
This Indemnification Agreement (the " Agreement ") is made as of
corporation (the " Company "), and
(the " Indemnitee ").

, 2004, by and between NuVasive, Inc., a Delaware

RECITALS
The Company and Indemnitee recognize the increasing difficulty in obtaining liability insurance for directors, officers and key
employees, the significant increases in the cost of such insurance and the general reductions in the coverage of such insurance. The
Company and Indemnitee further recognize the substantial increase in corporate litigation in general, subjecting directors, officers and key
employees to expensive litigation risks at the same time as the availability and coverage of liability insurance has been severely limited.
Indemnitee does not regard the current protection available as adequate under the present circumstances, and Indemnitee and agents of the
Company may not be willing to continue to serve as agents of the Company without additional protection. The Company desires to attract
and retain the services of highly qualified individuals, such as Indemnitee, and to indemnify its directors, officers and key employees so as to
provide them with the maximum protection permitted by law.

AGREEMENT
In consideration of the mutual promises made in this Agreement, and for other good and valuable consideration, receipt of which is
hereby acknowledged, the Company and Indemnitee hereby agree as follows:
1.

Indemnification.
(a) Third Party Proceedings. The Company shall indemnify Indemnitee if Indemnitee is or was a party or is threatened to be
made a party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or
investigative (other than an action by or in the right of the Company) by reason of the fact that Indemnitee is or was a director, officer,
employee or agent of the Company, or any subsidiary of the Company, by reason of any action or inaction on the part of Indemnitee
while an officer or director or by reason of the fact that Indemnitee is or was serving at the request of the Company as a director, officer,
employee or agent of another corporation, partnership, joint venture, trust or other enterprise, against expenses (including attorneys'
fees), judgments, fines and amounts paid in settlement (if such settlement is approved in advance by the Company, which approval
shall not be unreasonably withheld) actually and reasonably incurred by Indemnitee in connection with such action, suit or proceeding
if Indemnitee acted in good faith and in a manner Indemnitee reasonably believed to be in or not opposed to the best interests of the
Company, and, with respect to any criminal action or proceeding, had no reasonable cause to believe Indemnitee's conduct was
unlawful. The termination of any action, suit or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo
contendere or its equivalent, shall not, of itself, create a presumption that Indemnitee did not act in good faith and in a manner which
Indemnitee reasonably believed to be in or not opposed to the best interests of the Company, or, with respect to any criminal action or
proceeding, that Indemnitee had reasonable cause to believe that Indemnitee's conduct was unlawful.
(b) Proceedings By or in the Right of the Company. The Company shall indemnify Indemnitee if Indemnitee was or is a
party or is threatened to be made a party to any threatened, pending or completed action or proceeding by or in the right of the
Company or any subsidiary of the Company to procure a judgment in its favor by reason of the fact that Indemnitee is or was a
director, officer, employee or agent of the Company, or any subsidiary of the Company, by reason of any action or inaction on the part
of Indemnitee while an officer or director or by reason of the

fact that Indemnitee is or was serving at the request of the Company as a director, officer, employee or agent of another corporation,

partnership, joint venture, trust or other enterprise, against expenses (including attorneys' fees) and, to the fullest extent permitted by
law, amounts paid in settlement (if such settlement is approved in advance by the Company, which approval shall not be
unreasonably withheld), in each case to the extent actually and reasonably incurred by Indemnitee in connection with the defense or
settlement of such action or suit if Indemnitee acted in good faith and in a manner Indemnitee reasonably believed to be in or not
opposed to the best interests of the Company and its stockholders, except that no indemnification shall be made in respect of any
claim, issue or matter as to which Indemnitee shall have been finally adjudicated by court order or judgment to be liable to the
Company in the performance of Indemnitee's duty to the Company and its stockholders unless and only to the extent that the court in
which such action or proceeding is or was pending shall determine upon application that, in view of all the circumstances of the case,
Indemnitee is fairly and reasonably entitled to indemnity for such expenses which such court shall deem proper.
(c) Mandatory Payment of Expenses. To the extent that Indemnitee has been successful on the merits or otherwise in
defense of any action, suit or proceeding referred to in Section 1(a) or Section 1(b) or the defense of any claim, issue or matter therein,
Indemnitee shall be indemnified against expenses (including attorneys' fees) actually and reasonably incurred by Indemnitee in
connection therewith.

2. No Employment Rights. Nothing contained in this Agreement is intended to create in Indemnitee any right to continued
employment.
3.

Expenses; Indemnification Procedure.
(a) Advancement of Expenses. The Company shall advance all expenses incurred by Indemnitee in connection with the
investigation, defense, settlement or appeal of any civil or criminal action, suit or proceeding referred to in Section l(a) or Section 1(b)
hereof (including amounts actually paid in settlement of any such action, suit or proceeding). Indemnitee hereby undertakes to repay
such amounts advanced only if, and to the extent that, it shall ultimately be determined that Indemnitee is not entitled to be
indemnified by the Company as authorized hereby.
(b) Notice/Cooperation by Indemnitee. Indemnitee shall, as a condition precedent to his or her right to be indemnified under
this Agreement, give the Company notice in writing as soon as practicable of any claim made against Indemnitee for which
indemnification will or could be sought under this Agreement. Notice to the Company shall be directed to the Chief Executive Officer
of the Company and shall be given in accordance with the provisions of Section 12(d) below. In addition, Indemnitee shall give the
Company such information and cooperation as it may reasonably require and as shall be within Indemnitee's power.
(c) Procedure. Any indemnification and advances provided for in Section 1 and this Section 3 shall be made no later than thirty
(30) days after receipt of the written request of Indemnitee. If a claim under this Agreement, under any statute, or under any provision
of the Company's Certificate of Incorporation or Bylaws providing for indemnification, is not paid in full by the Company within thirty
(30) days after a written request for payment thereof has first been received by the Company, Indemnitee may, but need not, at any
time thereafter bring an action against the Company to recover the unpaid amount of the claim and, subject to Section 11 of this
Agreement, Indemnitee shall also be entitled to be paid for the expenses (including attorneys' fees) of bringing such action. It shall be
a defense to any such action (other than an action brought to enforce a claim for expenses incurred in connection with any action, suit
or proceeding in advance of its final disposition) that Indemnitee has not met the standards of conduct which make it permissible
under applicable law for the Company to indemnify Indemnitee for the amount claimed, but the burden
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of proving such defense shall be on the Company and Indemnitee shall be entitled to receive interim payments of expenses pursuant

to Section 3(a) unless and until such defense may be finally adjudicated by court order or judgment from which no further right of
appeal exists. It is the parties' intention that if the Company contests Indemnitee's right to indemnification, the question of
Indemnitee's right to indemnification shall be for the court to decide, and neither the failure of the Company (including its Board of
Directors, any committee or subgroup of the Board of Directors, independent legal counsel, or its stockholders) to have made a
determination that indemnification of Indemnitee is proper in the circumstances because Indemnitee has met the applicable standard
of conduct required by applicable law, nor an actual determination by the Company (including its Board of Directors, any committee or
subgroup of the Board of Directors, independent legal counsel, or its stockholders) that Indemnitee has not met such applicable
standard of conduct, shall create a presumption that Indemnitee has or has not met the applicable standard of conduct.
(d) Notice to Insurers. If, at the time of the receipt of a notice of a claim pursuant to Section 3(b) hereof, the Company has
director and officer liability insurance in effect, the Company shall give prompt notice of the commencement of such proceeding to the
insurers in accordance with the procedures set forth in the respective policies. The Company shall thereafter take all necessary or
desirable action to cause such insurers to pay, on behalf of the Indemnitee, all amounts payable as a result of such proceeding in
accordance with the terms of such policies.
(e) Selection of Counsel. In the event the Company shall be obligated under Section 3(a) hereof to pay the expenses of any
proceeding against Indemnitee, the Company, if appropriate, shall be entitled to assume the defense of such proceeding, with counsel
approved by Indemnitee, upon the delivery to Indemnitee of written notice of its election so to do. After delivery of such notice, approval
of such counsel by Indemnitee and the retention of such counsel by the Company, the Company will not be liable to Indemnitee
under this Agreement for any fees of counsel subsequently incurred by Indemnitee with respect to the same proceeding, provided that
(i) Indemnitee shall have the right to employ counsel in any such proceeding at Indemnitee's expense; and (ii) if (A) the employment
of counsel by Indemnitee has been previously authorized by the Company, (B) Indemnitee shall have reasonably concluded that there
may be a conflict of interest between the Company and Indemnitee in the conduct of any such defense or (C) the Company shall not,
in fact, have employed counsel to assume the defense of such proceeding, then the fees and expenses of Indemnitee's counsel shall
be at the expense of the Company.

4.

Additional Indemnification Rights; Nonexclusivity.
(a) Scope. Notwithstanding any other provision of this Agreement, the Company hereby agrees to indemnify the Indemnitee to
the fullest extent permitted by law, notwithstanding that such indemnification is not specifically authorized by the other provisions of
this Agreement, the Company's Certificate of Incorporation, the Company's Bylaws or by statute. In the event of any change, after the
date of this Agreement, in any applicable law, statute, or rule which expands the right of a Delaware corporation to indemnify a
member of its board of directors or an officer, such changes shall be deemed to be within the purview of Indemnitee's rights and the
Company's obligations under this Agreement. In the event of any change in any applicable law, statute or rule which narrows the right
of a Delaware corporation to indemnify a member of its board of directors or an officer, such changes, to the extent not otherwise
required by such law, statute or rule to be applied to this Agreement shall have no effect on this Agreement or the parties' rights and
obligations hereunder.

obligations hereunder.
(b) Nonexclusivity. The indemnification provided by this Agreement shall not be deemed exclusive of any rights to which
Indemnitee may be entitled under the Company's Certificate of Incorporation, its Bylaws, any agreement, any vote of stockholders or
disinterested members of the Company's Board of Directors, the General Corporation Law of the State of Delaware, or
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otherwise, both as to action in Indemnitee's official capacity and as to action in another capacity while holding such office. The
indemnification provided under this Agreement shall continue as to Indemnitee for any action taken or not taken while serving in an
indemnified capacity even though he or she may have ceased to serve in any such capacity at the time of any action, suit or other
covered proceeding.
5. Partial Indemnification. If Indemnitee is entitled under any provision of this Agreement to indemnification by the Company for
some or a portion of the expenses, judgments, fines or penalties actually or reasonably incurred in the investigation, defense, appeal or
settlement of any civil or criminal action, suit or proceeding, but not, however, for the total amount thereof, the Company shall nevertheless
indemnify Indemnitee for the portion of such expenses, judgments, fines or penalties to which Indemnitee is entitled.

6. Mutual Acknowledgment. Both the Company and Indemnitee acknowledge that in certain instances, Federal law or public policy
may override applicable state law and prohibit the Company from indemnifying its directors and officers under this Agreement or otherwise.
For example, the Company and Indemnitee acknowledge that the Securities and Exchange Commission (the " SEC") has taken the position
that indemnification is not permissible for liabilities arising under certain federal securities laws, and federal legislation prohibits
indemnification for certain ERISA violations. Indemnitee understands and acknowledges that the Company has undertaken or may be
required in the future to undertake with the SEC to submit the question of indemnification to a court in certain circumstances for a
determination of the Company's right under public policy to indemnify Indemnitee.
7. Officer and Director Liability Insurance. The Company shall, from time to time, make the good faith determination whether or
not it is practicable for the Company to obtain and maintain a policy or policies of insurance with reputable insurance companies providing the
officers and directors of the Company with coverage for losses from wrongful acts, or to ensure the Company's performance of its
indemnification obligations under this Agreement. Among other considerations, the Company will weigh the costs of obtaining such
insurance coverage against the protection afforded by such coverage. In all policies of director and officer liability insurance, Indemnitee shall
be named as an insured in such a manner as to provide Indemnitee the same rights and benefits as are accorded to the most favorably
insured of the Company's directors, if Indemnitee is a director; or of the Company's officers, if Indemnitee is not a director of the Company
but is an officer; or of the Company's key employees, if Indemnitee is not an officer or director but is a key employee. Notwithstanding the
foregoing, the Company shall have no obligation to obtain or maintain such insurance if the Company determines in good faith that such
insurance is not reasonably available, if the premium costs for such insurance are disproportionate to the amount of coverage provided, if the
coverage provided by such insurance is limited by exclusions so as to provide an insufficient benefit, or if Indemnitee is covered by similar
insurance maintained by a parent or subsidiary of the Company.
8. Severability. Nothing in this Agreement is intended to require or shall be construed as requiring the Company to do or fail to do
any act in violation of applicable law. The Company's inability, pursuant to court order, to perform its obligations under this Agreement shall
not constitute a breach of this Agreement. The provisions of this Agreement shall be severable as provided in this Section 8. If this Agreement
or any portion hereof shall be invalidated on any ground by any court of competent jurisdiction, then the Company shall nevertheless
indemnify Indemnitee to the full extent permitted by any applicable portion of this Agreement that shall not have been invalidated, and the
balance of this Agreement not so invalidated shall be enforceable in accordance with its terms.
9. Exceptions. Any other provision herein to the contrary notwithstanding, the Company shall not be obligated pursuant to the terms
of this Agreement:
(a) Claims Initiated by Indemnitee. To indemnify or advance expenses to Indemnitee with respect to proceedings or claims
initiated or brought voluntarily by Indemnitee and not by way of
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defense, except with respect to proceedings brought to establish or enforce a right to indemnification under this Agreement or any
other statute or law or otherwise as required under Section 145 of the Delaware General Corporation Law, but such indemnification or
advancement of expenses may be provided by the Company in specific cases if the Board of Directors finds it to be appropriate;
(b) Lack of Good Faith. To indemnify Indemnitee for any expenses incurred by Indemnitee with respect to any proceeding
instituted by Indemnitee to enforce or interpret this Agreement, if a court of competent jurisdiction determines that each of the material
assertions made by Indemnitee in such proceeding was not made in good faith or was frivolous;
(c) Insured Claims. To indemnify Indemnitee for expenses or liabilities of any type whatsoever (including, but not limited to,
judgments, fines, ERISA excise taxes or penalties, and amounts paid in settlement) to the extent such expenses or liabilities have
been paid directly to Indemnitee by an insurance carrier under a policy of officers' and directors' liability insurance maintained by the
Company; or

(d) Claims under Section 16(b). To indemnify Indemnitee for expenses or the payment of profits arising from the purchase
and sale by Indemnitee of securities in violation of Section 16(b) of the Securities Exchange Act of 1934, as amended, or any similar
successor statute.

10. Construction of Certain Phrases.

(a) For purposes of this Agreement, references to the " Company " shall include, in addition to the resulting corporation, any
constituent corporation (including any constituent of a constituent) absorbed in a consolidation or merger which, if its separate
existence had continued, would have had power and authority to indemnify its directors, officers, and employees or agents, so that if
Indemnitee is or was a director, officer, employee or agent of such constituent corporation, or is or was serving at the request of such
constituent corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other
enterprise, Indemnitee shall stand in the same position under the provisions of this Agreement with respect to the resulting or
surviving corporation as Indemnitee would have with respect to such constituent corporation if its separate existence had continued.
(b) For purposes of this Agreement, references to " other enterprises " shall include employee benefit plans; references to " fines"
shall include any excise taxes assessed on Indemnitee with respect to an employee benefit plan; and references to " serving at the
request of the Company " shall include any service as a director, officer, employee or agent of the Company which imposes duties on,
or involves services by, such director, officer, employee or agent with respect to an employee benefit plan, its participants, or
beneficiaries; and if Indemnitee acted in good faith and in a manner Indemnitee reasonably believed to be in the interest of the
participants and beneficiaries of an employee benefit plan, Indemnitee shall be deemed to have acted in a manner " not opposed to the
best interests of the Company " as referred to in this Agreement.
11. Attorneys' Fees. In the event that any action is instituted by Indemnitee under this Agreement to enforce or interpret any of the
terms hereof, Indemnitee shall be entitled to be paid all court costs and expenses, including reasonable attorneys' fees, incurred by
Indemnitee with respect to such action, unless as a part of such action, the court of competent jurisdiction determines that each of the
material assertions made by Indemnitee as a basis for such action were not made in good faith or were frivolous. In the event of an action
instituted by or in the name of the Company under this Agreement or to enforce or interpret any of the terms of this Agreement, Indemnitee
shall be entitled to be paid all court costs and expenses, including attorneys' fees, incurred by Indemnitee in defense of such action (including
with respect to Indemnitee's counterclaims and cross-claims made in such action), unless as a part of such action the court determines that
each of Indemnitee's material defenses to such action were made in bad faith or were frivolous.
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12. Miscellaneous.
(a) Governing Law. This Agreement and all acts and transactions pursuant hereto and the rights and obligations of the parties
hereto shall be governed, construed and interpreted in accordance with the laws of the State of Delaware, without giving effect to
principles of conflict of law.
(b) Entire Agreement; Enforcement of Rights. This Agreement sets forth the entire agreement and understanding of the
parties relating to the subject matter herein and merges all prior discussions between them. No modification of or amendment to this
Agreement, nor any waiver of any rights under this Agreement, shall be effective unless in writing signed by the parties to this
Agreement. The failure by either party to enforce any rights under this Agreement shall not be construed as a waiver of any rights of
such party.
(c) Construction. This Agreement is the result of negotiations between and has been reviewed by each of the parties hereto and
their respective counsel, if any; accordingly, this Agreement shall be deemed to be the product of all of the parties hereto, and no
ambiguity shall be construed in favor of or against any one of the parties hereto.

(d) Notices. Any notice, demand or request required or permitted to be given under this Agreement shall be in writing and shall
be deemed sufficient when delivered personally or sent by fax or 48 hours after being sent by nationally-recognized courier or
deposited in the U.S. mail, as certified or registered mail, with postage prepaid, and addressed to the party to be notified at such party's
address or fax number as set forth below or as subsequently modified by written notice.
(e) Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original
and all of which together shall constitute one instrument.
(f) Successors and Assigns. This Agreement shall be binding upon the Company and its successors and assigns, and
inure to the benefit of Indemnitee and Indemnitee's heirs, legal representatives and assigns.
(g) Subrogation. In the event of payment under this Agreement, the Company shall be subrogated to the extent of such
payment to all of the rights of recovery of Indemnitee, who shall execute all documents required and shall do all acts that may be
necessary to secure such rights and to enable the Company to effectively bring suit to enforce such rights.

[Signature Page Follows]
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The parties hereto have executed this Agreement as of the day and year set forth on the first page of this Agreement.

NuVasive, Inc.
By:
Title:
Address:

10065 Old Grove Road
San Diego, CA 92131

Fax Number: (858) 271-7101

AGREED TO AND ACCEPTED:
[Name]

(Signature)

Address:

Fax Number:
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NUVASIVE, INC. SUBSIDIARIES
Subsidiary Name

Jurisdiction of Incorporation

NuVasive (Europe) GmbH

Germany
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CONSENT OF ERNST & YOUNG LLP, INDEPENDENT AUDITORS
We consent to the reference to our firm under the caption "Experts" and to the use of our report dated February 20, 2004, in the
Registration Statement on Form S-1 and related Prospectus of NuVasive, Inc. expected to be filed on or about March 5, 2004.
/s/ ERNST & YOUNG LLP

San Diego, California
March 4, 2004
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